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Republika Srpska’s 14th Report to the UN Security Council: 
Twenty Years After Dayton, the Accords Must Be Implemented 

Introduction and Executive Summary 

In December, Republika Srpska will celebrate the 20th anniversary of the Dayton Peace 
Accords (the Accords). The Accords brought an end to the terrible civil war in Bosnia and 
Herzegovina (BiH); however, those involved in witnessing and joining the Accords as parties 
intended and produced an agreement more significant and comprehensive than a means for 
ending military hostilities. The Accords provided a long-term structure for a sustainable 
political system in BiH. Unfortunately, for reasons discussed in this report, full 
implementation of the Accords has been blocked, creating serious barriers to democratic and 
efficient government based upon the rule of law. In particular, the political structure carefully 
established under Annex 4 of the Accords, which sets forth BiH’s Constitution, has been 
under attack in an unlawful effort to change the mandated structure in dangerous ways. The 
future of BiH depends upon changing course in order to restore what was so wisely 
constructed.   

I. The Nature of the Dayton System 

The Dayton Accords reflected a realistic understanding of what was necessary to bring 
lasting stability to Bosnia and Herzegovina. The BiH structure provided for in the Dayton 
Constitution built on earlier proposals, which were all based on some form of decentralized, 
consociational structure to form a functioning union of three peoples with great distrust for 
each other, based upon their historical experiences. The BiH Constitution created a 
consociational system that left the Entities broad autonomy, strictly limited the competencies 
of BiH-level institutions, and provided protections for each of BiH’s Constituent Peoples. 
The Constitution fully satisfied none of the formerly warring parties. But the authors of the 
Dayton Constitution knew such a system with its features was the only way to create a 
sustainable form of governance for BiH. 

II. The Failure to Implement the Dayton System 

Unfortunately, the constitutional system so carefully devised in the Dayton Accords has often 
been flouted. BiH’s Bosniak parties have been unwilling to accept BiH’s consociational 
structure. By carefully limiting the competencies of BiH institutions, the BiH Constitution 
promotes functionality by minimizing the number of decisions required at the BiH level. But 
the High Representative’s forced centralization of competencies at the BiH level sabotaged 
the Dayton design. By requiring decisions to be made at the most contentious possible level, 
centralization has maximized BiH’s discord and dysfunction.  

The High Representative achieved this destructive centralization by asserting and exercising 
a wholly fabricated set of powers to impose laws and constitutional amendments and punish 
individuals by decree. As former UK Ambassador Charles Crawford, who helped invent 
these so-called “Bonn Powers” has admitted, “the Bonn Powers had no real legal basis at all.” 
The illegal centralization of BiH has turned the BiH level into what the International Crisis 
Group calls “a zombie administration, providing full employment to civil servants but few 
services to citizens.” In addition to creating a bloated and dysfunctional level of governance, 
centralization has undermined the rule of law and deteriorated safeguards for BiH’s 
Constituent Peoples.  
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III. Reforms Necessary to Implement the Dayton System 

It is essential that BiH enact reforms to implement the political system so carefully laid out in 
the BiH Constitution. Perhaps the most important area in need of reform is the justice system 
imposed on BiH by the High Representative, which is deeply inconsistent with European 
standards. The RS is seeking judicial reforms through the EU’s Structured Dialogue on 
Justice, and EU experts agree with the RS on the necessity of reforms to laws such as the 
Law on Court of BiH. However, BiH judicial institutions have been fiercely resisting these 
essential reforms. The RS is also promoting judicial reform through a referendum that will 
gauge citizens’ views about the laws imposed on them by the High Representative, including 
the laws that established the BiH Court and Prosecutor’s Office. These reforms have been 
wrongfully challenged by the High Representative in a Special Report to the UN Secretary 
General. The RS sent a Response to the Special Report, which demonstrates why the High 
Representative exceeded his authority in his Special Report and why the RS’s referendum is 
protected by the BiH Constitution and Dayton Accords as a legal means to promote important 
reforms. A copy of the Response is provided as Attachment 2 to this Report. A copy of 
Annex 10 of the Dayton Accords, which created the High Representative and set forth his 
limited mandate, is provided as Attachment 1 herein. 

The 20th anniversary of the Dayton Accords should be celebrated by everyone in BiH, but it 
is more important for all parties in BiH to commit to the Dayton Constitution’s full 
implementation. The Constitution’s consociational system must be restored. There is broad 
support in BiH for EU integration, and BiH’s decentralized structure is fully consistent with 
EU membership. The RS is doing everything in its power to move EU integration forward. 
But for BiH to qualify for EU membership, BiH must become self-governing, under the rule 
of law, with full sovereignty. This will require that the High Representative’s asserted right to 
rule by decree must come to a rapid and peaceful end. Moreover, after 20 years of peace in 
BiH, the UN Security Council should cease acting there under Chapter VII of the UN 
Charter.  

The Dayton Constitution provides for a sustainable and functional political system in BiH. 
Twenty years after Dayton, it is past time for all parties in BiH—along with all within the 
international community—to support that system rather than undermine it.  
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I. The Nature of the Dayton System 

A. The Dayton Accords were a realistic response to historical facts and 
ethnic-social realities. 

1. BiH was recognized as unique by those with knowledge and experience of the 
situation in the Balkans during the 20th century, especially with the situation following World 
War II. Unlike the other large Yugoslav republics of Croatia, Slovenia, and Serbia, where 
most citizens identified the republic with the majority ethnic group, BiH was home to three 
very cohesive and distinct ethnic/religious Constituent Peoples. 

2. The Accords were not suddenly invented in Dayton, Ohio, in 1995. They were the 
result of years of careful hard work and negotiation. They were built upon several earlier 
proposals by various international intermediaries. All these proposals had one common 
feature: each provided for a decentralized, consociational structure for BiH. A consociational 
structure is the special “institutional arrangements that combine principles of parity, 
proportionality, autonomy, and veto rights” to create a power-sharing structure that addresses 
places divided by religion, nationality, ethnicity, and language.1 These consociational 
proposals include the Lisbon Plan (or Carrington-Cutileiro Plan), which was created, 
negotiated and agreed by the parties prior to the war (Bosniak leader Alija Izetbegović first 
agreed to and then rejected the plan). Thus, even before the war, experts recognized that a 
consociational structure was essential because of BiH’s complex ethnic reality.2 This 
demonstrates that the Dayton structure was not simply a stopgap to end the war, as Bosniak 
parties now claim. All later plans, including the Vance-Owen Plan, the Owen-Stoltenberg 
Plan, and the Plan of the Contact Group were based on some formulation of a decentralized 
consociation. Such a structure was understood to be necessary for a sustainable peace and a 
functioning union of three peoples with great distrust of each other, based upon their 
historical experiences. 

3. As the late Richard Holbrooke, the key architect of the Dayton Accords, said in 2007, 
“Bosnia is a federal state. It has to be structured as a federal state. You cannot have a unitary 
government, because then the country would go back into fighting. And that’s the reason that 
the Dayton agreement has been probably the most successful peace agreement in the world in 
the last generation, because it recognized the reality.”3  

B. The Dayton Accords created a union of states with a consociation model 
of government.  

4. The recent book Courts and Consociations, an important recent study of the 
consociation model of government by professors at the University of Pennsylvania, includes 
extensive study of the BiH governmental structure and its origins. In the chapter entitled, 
“Bosnia is a consociation,” Christopher McCrudden and Brendan O’Leary write: 

One of the appendixes of the 1995 Dayton Peace Agreement 
(DPA) contains Bosnia’s constitution. It was the culmination of 

                                                 
1 See CHRISTOPHER MCCRUDDEN AND BRENDAN O’LEARY, COURTS AND CONSOCIATIONS 2 (2013). 
2 See www.predsjednikrs.net/en/.  
3 Holbrooke: Kosovo Independence Declaration Could Spark Crisis, Council on Foreign Relations, 5 Dec. 2007 
(available at cfr.org/kosovo/holbrooke-kosovo-independence-declaration-could-spark-crisis/p14968). 
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some forty-four months of intermittent negotiations under the 
auspices of the International Conference on the former 
Yugoslavia, and the Contact Group. . . . 

Florian Bieber is correct that it was critical to the US-led 
negotiation that a commitment to recognize Bosnia’s existence 
was given from the leaders of Serbia and Croatia. Yet that 
commitment was tied to institutional arrangements within 
Bosnia that would prevent any one group achieving dominance. 
Without this bargain, neither Slobodan Milosevic nor Franjo 
Tudjman could have shepherded their respective co-ethnics into 
accepting the agreement. Consociational arrangements were 
part of the price for the recognition of Bosnia. In an interview 
with one of the authors, Peter W. Galbraith, former US 
ambassador to Croatia when the Dayton Agreement was made, 
emphasized that “absent explicitly ethnic power-sharing 
assurances to the three main groups the negotiations would 
neither have begun nor concluded.” . . .  

Differently put, not only were these institutional aspects of the 
Agreement necessary to the making of the Dayton settlement, 
but they were also already a compromise for Bosnian Croats 
and Serbs.4 

5. To make these complicated compromises function, it was obvious that a great deal of 
autonomy would have to be granted to each of the two Entities, Republika Srpska and the 
Federation, and to the cantons in the Federation. Such autonomy required that the 
competencies of joint institutions at the BiH level be strictly limited.   

6. Annex 4 of the Accords is the Constitution of Bosnia and Herzegovina. The 
signatories of this international agreement were Republika Srpska, the Federation, and the 
Republic of BiH. The agreement created a union of states with a classic consociation form of 
government. It provided broad autonomy for the Entities and cantons and careful protections 
for each of the three Constituent Peoples’ vital national interests. The delicacy, specificity 
and importance of this political compromise were vividly described in Judge Giovanni 
Bonello’s dissenting opinion in the European Court of Human Rights’ decision in Sejdić and 
Finci v. BiH: 

Only the action of that filigree construction extinguished the 
inferno that had been Bosnia and Herzegovina. It may not be 
perfect architecture, but it was the only one that induced the 
contenders to substitute dialogue for dynamite. It was based on 
a distribution of powers, tinkered to its finest details, regulating 
how the three ethnicities were to exercise power-sharing in the 
various representative organs of the State. The Dayton 

                                                 
4 Id. at 23-25 (emphasis added). 
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Agreement dosed with a chemist’s fastidiousness the exact 
ethnic proportions of the peace recipe.5 

7. The Dayton Constitution recognizes that the stability of BiH depends on strong 
constitutional protection of each of the three Constituent Peoples from the risk of 
discrimination or injury from either or both of the other two Constituent Peoples. These 
protections take the form, inter alia, of the tripartite presidency of BiH and the ability of 
representatives of a Constituent People to declare legislation to be destructive of a vital 
national interest. As the long and difficult debate regarding how to amend the BiH 
Constitution to implement the European Court of Human Rights’ decision in Sejdić-Finci v. 
Bosnia and Herzegovina clearly shows, constitutional protections for each of the Constituent 
Peoples continue to be a deeply felt need for the majority of citizens. As the International 
Crisis Group observed in its 2014 report on BiH, “A purely civic state is inconceivable to 
Serbs and Croats.”6 The RS is not alone in its concern about protecting the rights of 
Constituent Peoples of BiH. Croatia’s new president has endorsed efforts by BiH’s Croat 
political parties to protect fully the rights of the Croats as a Constituent People.7 

8. The Constitution reserves most governmental functions to the Entities and establishes 
other important mechanisms, such as the ability of two thirds of the House of Representatives 
members from an Entity to veto a piece of legislation. The Constitution’s mechanisms 
protecting the interests of the Constituent Peoples and the Entities mean that legislation on a 
contentious issue must be the product of negotiations and consensus building rather than the 
dictate of a bare majority. This form of governance can make decisions on major issues 
difficult, but it is necessary to ensure BiH’s stability while protecting its Constituent Peoples 
from repression or marginalization. These constitutional protections would be much less of a 
challenge if the BiH level of government stayed within the limits imposed upon it by the 
Constitution.  

9. Obviously, the Accords did not fully satisfy any of the political parties, any of the 
three Constituent Peoples, or either of the two Entities. It represented, however, a practical 
resolution of the problem of keeping an internationally recognized sovereign union of states 
in the territory of BiH. 

II. The Failure to Implement the Dayton System 

A. BiH’s Bosniak parties have refused to respect BiH’s Dayton structure. 

10. After the Dayton Accords were signed, it soon became apparent that the dominant 
political parties of the Serb and Croat peoples generally accepted the treaty they had signed 
while the Bosniak parties did not. Similar to their acceptance and then prompt rejection of the 
Lisbon Plan before the war, Bosniak political leaders were dissatisfied after signing the 
Accords (and remain so today) because they desired a centralized unitary state in which they, 
as the largest of the three Constituent Peoples, could exert authority over the two others. This 
fundamental difference of attitude toward the Accords, which are binding international 
treaties establishing BiH, continues to be the most serious obstacle faced by BiH in building a 

                                                 
5 Sejdić and Finci v. Bosnia and Herzegovina [GC], nos. 27996/06 and 34836/06), ECHR 2009, Dissenting 
Opinion of Judge Bonello, at p. 53. 
6 International Crisis Group, Bosnia’s Future, 10 July 2014 (“2014 ICG Report”), p. ii. 
7 Elvira M. Jukic, Croatia's New President Faces Questions on Bosnia Visit, BALKAN INSIGHT, 27 Feb. 2015. 
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prosperous and successful home here for all citizens. 

11. It is probably fair to say that the Croat People have sustained the most visible injury 
as a result of Bosniak refusal, backed often by international support, to recognize political 
rights provided to them by the Dayton Accords. Manipulation of Federation elections for the 
BiH presidency by Bosniak parties denied Croats their constitutional place in the tripartite 
presidency of BiH during the two preceding terms. Additionally, numerous powers have been 
taken from the cantons to the BiH level. Because they lack the further protections afforded by 
having their own constitutive unit, and instead are in the Federation as a minority with the 
Bosniaks, the Croats are more vulnerable and less able to defend their rights from unlawful 
encroachment.  

12. Even more serious—though not always as visible—the major Bosniak parties, 
assisted by illegal actions of the High Representative, have attacked the constitutional 
allocation of most governmental authorities to the Entities. The RS Government has taken a 
strong stand against these illegal actions and continues to insist that the allocation of 
governmental competencies established by the Accords, particularly the BiH Constitution, 
must be restored. There should be no need to defend the insistence on adherence to the 
Constitution’s allocation of governmental competencies, as set forth in an international treaty. 
This is the most fundamental principle of the rule of law, so often emphasized by BiH’s 
friends in the international community (and even more ironically by the High 
Representative).  

B. The structure established by Dayton promotes functional governance by 
minimizing political conflict; unfortunately, it has not been respected. 

13. Even leaving aside the essential requirement of rule of law, BiH’s post-Dayton 
experience makes clear that BiH must return to the allocation of competencies provided for in 
the Dayton Constitution for purely practical reasons of efficient and effective governance. As 
those who follow the situation in BiH know, it is often highly difficult to develop the political 
consensus necessary for action at the BiH level. This should come as no surprise, because 
prevailing views differ starkly between the electorates of the RS and the Federation and 
between voters belonging to each of the three Constituent Peoples.  

14. Problems in achieving state-level consensus are inherent in a multinational polity like 
BiH. Under the BiH Constitution set out in the Accords, however, this was to be a 
manageable problem. That is because the Constitution established a system that strictly 
limited the BiH level’s competencies, thus minimizing the scope of contentious decisions 
required at the BiH level.  

15. BiH’s constitutional structure gives the Entities the opportunity to adopt reforms that 
would be impossible to enact at the BiH level, given the inherent difficulty in achieving BiH-
wide consensus. This enables the Entities to learn from each other’s policy successes and 
failures. The RS has enacted a wide range of reforms to improve its business environment, 
harmonize its laws with EU standards, and otherwise promote economic development—steps 
the Federation has been much more hesitant to take. If BiH were a centralized unitary state, 
reforms such as these would have been highly unlikely. The difficulty in achieving BiH-level 
consensus would have hampered almost all reform efforts, especially given the Federation’s 
reluctance to enact reforms. Nearly all efforts of reform at the BiH level have failed. The 
Dayton constitutional system, designed to minimize the occasions for political conflict, has 
been turned upside down by unlawful centralization efforts so as to maximize them. 
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16. The differences between the functionality of the RS and Federation also underline the 
importance of Entity autonomy under BiH’s constitutional system. It is widely recognized 
that the RS functions more efficiently than the Federation. In its most recent report on BiH, 
the International Crisis Group discussed at length the governance problems in the FBiH, but 
said the RS’s “troubles are not structural and do not call for immediate reform.”8 The same 
report also found that the RS National Assembly “is the most efficient of Bosnia’s major 
legislatures.”9  

C. The High Representative has violated and undermined the Dayton 
Accords. 

17. Unfortunately, governance in BiH today does not conform to the constitutional 
mandate establishing a decentralized system. Starting soon after the Dayton Accords were 
signed, the High Representative gave the Bosniak parties what they demanded by steadily 
consolidating powers at the BiH level in defiance of the Constitution. First the High 
Representative gave himself legally specious “Bonn Powers” to supersede the entire 
democratic system established by the Constitution. Then the High Representative used those 
powers of dictatorial decree—sometimes formally and sometimes informally—to centralize 
authority at the BiH level. The High Representative has imposed scores of BiH, Federation, 
and Republika Srpska laws by decree and even decreed 105 amendments to the constitutions 
of Republika Srpska and the Federation.  

18. The illegality of the dictatorial authority claimed by the High Representative is plain 
to anyone who has read the High Representative’s strictly limited mandate under Annex 10 of 
the Dayton Accords (a copy of which is provided as Attachment 1 hereto) or is familiar with 
BiH citizens’ civil and political rights under the BiH Constitution and international 
conventions. As summarized by Matthew Parish, a former OHR attorney, the High 
Representative is to be “a manager of the international community’s post conflict peace 
building efforts, and a mediator between the domestic parties.”10 Annex 10 of the Dayton 
Accords does not include any words or phrases that would suggest the authority to make 
decisions binding on BiH, the Entities, or their citizens.  

19. Former UK Ambassador to BiH Charles Crawford, who helped invent the “Bonn 
Powers,” has written, “[A]s far as I could see the Bonn Powers had no real legal basis at all. 
They amounted to an international political power-play bluff which successive High 
Representatives wrapped up in legal language to make the whole thing look imposing and 
inevitable.”11 

20. The High Representative’s series of laws imposed by decree, removal without right or 
process of elected and appointed government officials, and judicial judgments illegally 
influenced or directly set aside were in violation of the Dayton Accords and the BiH 
Constitution, which established democratic processes and international human and political 

                                                 
8 2014 ICG Report at 21. 
9 2014 ICG Report at 22. 
10 Matthew T. Parish, The Demise of the Dayton Protectorate, 1 J. INTERVENTION AND STATEBUILDING, Special 
Supp. 2007, p. 13. As Parish, the former OHR attorney, recognized, the Bonn Declaration “ran quite contrary to 
the spirit and text of Annex 10 . . . and was legally quite indefensible.” 
11 Charles Crawford, Bosnia: the Bonn Powers Crawl Away to Die, available at 
charlescrawford.biz/2011/07/05/bosnia-the-bonn-powers-crawl-away-to-die/ (emphasis added). 
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rights as law with constitutional authority for BiH, as Articles 2.2. and 3.3.(b) of BiH 
Constitution foresee. As a matter of general principles of administrative law and of 
international law, such actions, taken without legal authority, are legally invalid ab initio.   

21. As explained in the next section, the High Representative has created numerous new 
agencies at the BiH level that disregard the Constitution’s distribution of competencies to 
BiH and the Entities. 

22. Moreover, the High Representative’s pervasive interference with the Constitutional 
Court has made it impossible to challenge High Representative decrees or such institutions’ 
patent unconstitutionality. The example of the Court of BiH is instructive. As the Crisis 
Group recently wrote, “Dayton allotted judicial matters to the Entities, apart from a state 
Constitutional Court. In 2000, the PIC [Peace Implementation Council] ordered Bosnia’s 
leaders to create a state court; when the legislature did not, OHR imposed a law creating the 
Court of BiH.”12 When the imposed law was challenged before the BiH Constitutional Court, 
four out of the six judges from BiH found the law unconstitutional. The law was only upheld, 
in a 5-4 decision, because the three foreign judges voted as a bloc, along with the two 
Bosniak judges, to protect the High Representative’s creation. One of those foreign judges, 
Austrian professor Joseph Marko, later admitted that there was a “tacit consensus between the 
Court and the High Representative that the Court . . . will always confirm the merits of his 
legislation . . . .”13  

23. The High Representative imposed extrajudicial punishments on many individuals. 
Acting without hearing or appeal, the High Representative has removed and banned nearly 
200 citizens of BiH from public employment. Those punished by decree have included 
democratically elected presidents, legislators and mayors, as well as judges, police officials, 
university professors, and public company executives. The High Representative has issued 
additional decrees blocking bank accounts and seizing travel documents, indefinitely. When 
imposing these punishments, the High Representative allowed the victims no notice of the 
specific charges or evidence against them, no right to confront their accusers, no opportunity 
to contest the charges, and no appeal. Extrajudicial punishments such as these, as many 
observers have concluded, violate the European Convention on Human Rights and the 
International Convention on Civil and Political Rights, both of which are binding 
international law and domestic law in BiH.  

24. The High Representative’s practice of imposing extrajudicial punishments against 
BiH citizens without any form of due process earned sharp international condemnation. In a 
2004 resolution, the Parliamentary Assembly of the Council of Europe said, “[T]he Assembly 
considers it irreconcilable with democratic principles that the High Representative should be 
able to take enforceable decisions without being accountable for them or obliged to justify 
their validity and without there being a legal recourse.”14 In a March 2005 opinion, the 
Council of Europe’s Venice Commission said of the High Representative’s extrajudicial 
punishments: 

                                                 
12 2014 ICG Report at 27 (footnotes omitted). 
13 JOSEPH MARKO, FIVE YEARS OF CONSTITUTIONAL JURISPRUDENCE IN BOSNIA AND HERZEGOVINA, European 
Diversity and Autonomy Papers (July 2004) at 17 and 18 (emphasis added). 
14 Parliamentary Assembly of the Council of Europe, Res. 1384 (2004), June 23, 2004. 
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The termination of the employment of a public official is a 
serious interference with the rights of the persons concerned. In 
order to meet democratic standards, it should follow a fair 
hearing, be based on serious grounds with sufficient proof and 
the possibility of a legal appeal. The sanction has to be 
proportionate to the alleged offence. In cases of dismissal of 
elected representatives, the rights of their voters are also 
concerned and particularly serious justification for such 
interference is required. 

* * * 

The main concern is . . . that the High Representative does not 
act as an independent court and that there is no possibility of 
appeal.  The High Representative is not an independent judge 
and he has no democratic legitimacy deriving from the people 
of [Bosnia and Herzegovina].  He pursues a political agenda . . 
. .  As a matter of principle, it seems unacceptable that 
decisions directly affecting the rights of individuals taken by a 
political body are not subject to a fair hearing or at least the 
minimum of due process and scrutiny by an independent court.  

* * * 

The continuation of such power being exercised by a non-
elected political authority without any possibility of appeal and 
any input by an independent body is not acceptable.15  

25. These pronouncements condemned the actions of the High Representative taken 
during the period in which the High Representative ordered the Parliamentary Assembly to 
enact the law upholding its creation of the BiH Court. Despite the condemnation by the 
Parliamentary Assembly of Europe and the Venice Commission, the High Representative 
continued to issue and enforce  his decrees and to summarily remove and ban additional 
citizens from public positions without due process. 

26. After a 2006 Constitutional Court verdict held that individuals must have an 
opportunity to appeal extrajudicial punishments decreed by the High Representative, the High 
Representative responded by handing down a decree nullifying the court’s verdict. The 
decree, which remains in effect today, also banned any proceeding before the Constitutional 
Court or any other court that “takes issue in any way whatsoever with one or more decisions 
of the High Representative.”16  

                                                 
15 European Commission For Democracy Through Law (Venice Commission), Opinion on the Constitutional 
Situation in Bosnia and Herzegovina and the Powers of the High Representative, adopted by the Venice 
Commission at its 62nd plenary session, paras. 94, 96, and 98 (March 11-12, 2005) (emphasis added). 
16 Office of the High Representative (OHR), Order on the Implementation of the Decision of the Constitutional 
Court of Bosnia and Herzegovina in the Appeal of Milorad Bilbija et al, No. AP-953/05, March 23, 2007 
(emphasis added). 
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27. Notwithstanding the clear terms of the Dayton Accords, the High Representative has 
made the extraordinary claim to be the final authority to interpret the BiH Constitution. As 
recently as September 19, the High Representative stated: 

I have a clear mandate as the final interpreter of the civilian 
aspects of the Peace Agreement, which includes the 
constitution of this country.17 

28. Another example of the High Representative’s use of the “Bonn Powers” is the High 
Representative’s 2011 nullification of a decision of the BiH Central Election Commission, 
which resulted in a period of paralysis in BiH. After the largest party in the Federation 
formed a new government in violation of the law, the BiH Central Election Commission 
rightly annulled the new government as unlawful. The High Representative, however, quickly 
responded by handing down a decree overruling the Central Election Commission’s decision, 
effectively imposing a new, illegally-formed government on the Federation. The 2011 decree, 
as the President of the International Crisis Group wrote, “undermined state bodies and the 
rule of law.”18  

D. The unlawful transfer of Entity competencies to the BiH level 

29. The BiH Constitution states, “All governmental functions and powers not expressly 
assigned in this Constitution to the institutions of Bosnia and Herzegovina shall be those of 
the Entities.” Nevertheless, the High Representative used the “Bonn Powers,” sometimes 
directly and other times indirectly, to systematically centralize governmental authority in 
Sarajevo. As the International Crisis Group has written, “High Representative Paddy 
Ashdown imposed laws creating vast new powers of the state, sometimes at Entity expense. 
During his tenure, Bosnian leaders established many more state bodies and powers as 
unconstitutional departures from Dayton, but the Constitutional Court upheld them.”19 

30. The High Representative often centralized functions through simple decrees. For 
example, the High Representative created the Court of BiH and the Prosecutor’s Office of 
BiH through decrees in 2000 and 2002 and expanded their jurisdiction using later decrees. In 
2002, the High Representative decreed changes to the constitutions of both Entities in order 
to clear the way for centralized appointment of judges and prosecutors. High Representatives 
created many other BiH agencies through decree, such as the Communications Regulatory 
Agency, the Public Broadcasting Service of BiH, and the High Judicial and Prosecutorial 
Council. Recently, the RS Government carefully assessed the number of BiH agencies that 
have been created contrary to the structure and competencies set forth in the BiH 
Constitution. The number was, astoundingly, about 70. 

31. When the High Representative did not outright decree centralizing changes, he 
brought them about through threats and other coercion against elected officials. For example, 
the High Representative directly presented the BiH Parliamentary Assembly with legislation 

                                                 
17 Remarks of the HR Valentin Inzko at the Conference “20 years of the Dayton Peace Accords – Views,” 
Office of the High Representative, 19 Sept. 2015. 
18 Letter from Louise Arbour, President and CEO of International Crisis Group, to PIC Steering Board 
Ambassadors, 2 May 2011. 
19 2014 ICG Report at 27. 
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creating the Intelligence and Security Agency and ordered its enactment into law.20 Former 
OHR attorney Matthew Parish wrote that the High Representative applied “colossal pressure” 
to RS officials in order to establish the Indirect Taxation Authority.21 The High 
Representative threatened to remove elected officials from office if they did not acquiesce to 
centralization. A 2003 Report by the International Crisis Group said that High Representative 
gave “the parties no alternative” but to support his legislation “if they want to enjoy such 
pleasures of office as will remain to them.”22   

32. More recently, the Crisis Group wrote that a “pattern of internationally-sponsored 
state building without local buy-in has recurred repeatedly. It produced a ‘flood’ of new 
agencies, many of which set up offices and hired staff but lacked clear tasks, so did little or 
nothing.” The Crisis Group further wrote: 

A minister from a party traditionally in favor of building state-
level institutions said there are about twenty “useless” state 
agencies: “we have no idea what they do, but we cannot say 
that in public”. Some state bodies perform worse than the entity 
institutions they replaced; a prominent businessman 
complained an agricultural export project went nowhere 
because the BiH Veterinary Office never issued permits.   

The result is a zombie administration, providing full 
employment for civil servants but few services to citizens. . . . 
Agencies proliferate and perform badly or not at all but view 
criticism as an attempt to subvert their independence. 

33. To illustrate BiH’s runaway centralization, the budget of BiH institutions has grown 
from about 281 million KM in 2000 to 1.564 billion KM in 2015. During the same period, the 
number of employees of BiH institutions grew from fewer than 3,000 in 2000 to more than 
22,000 in 2015. 

34. The moves to centralize BiH have been flagrantly unconstitutional, and the 
Constitutional Court should have annulled them. Unfortunately, as previously explained, the 
Constitutional Court was committed to always upholding the High Representative’s creations 
and was forbidden by the High Representative from hearing any case that “takes issue in any 
way whatsoever” with a decision of the High Representative.  

E. Unlawful changes to the constitutional structure have led to the very 
problems the Dayton Accords were created to prevent. 

35. In addition to the illegality and undemocratic nature of the program to reconstruct 
BiH’s consociational structure, the program has simply failed to deliver the claimed 
objectives: improved rule of law and efficient and effective governance. Moreover, the 
unlawful changes to BiH’s constitutional structure have deteriorated the important safeguards 
established to protect the rights of the Constituent Peoples, leading to real harm to citizens. In 
                                                 
20 See Marina Caparini, Security Sector Reconstruction: Western Balkans in ALAN BRYDEN AND HEINER HEINER 

HÄNGGI, EDS., REFORM AND RECONSTRUCTION OF THE SECURITY SECTOR, 143, 153 (2004). 
21 MATTHEW PARRISH, A FREE CITY IN THE BALKANS 258, n. 14 (2009). 
22 International Crisis Group, Bosnia's Nationalist Governments: Paddy Ashdown and the Paradoxes Of State 
Building, 22 July 2003, at 38.  
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short, the unlawful changes have made BiH worse, not better. 

36. As described above, the proliferation of BiH institutions and related spending has led 
to incredible waste. Also, the rule of law and justice have been severely weakened, in ways 
too numerous to describe here. A few examples must suffice. The BiH Court and 
Prosecutor’s Office has created a pattern of both discrimination against Serb victims of war 
crimes and deference to the wishes of the Bosniak SDA party. The International Crisis Group 
has criticized the Prosecutor’s Office for its failure to prosecute some of the war’s worst war 
crimes against Serbs. Even former U.S. Deputy Chief of Mission Nicholas M. Hill recently 
observed that the Chief Prosecutor is “largely believed to be heavily influenced by Bosniak 
political forces” and that there are “complaints that the prosecutor’s office has too many 
strong-willed SDA acolytes on its staff.”23 Sarajevo’s Bosnia Times, analyzing whether the 
Prosecutor’s Office can “show that it is independent and impartial” by indicting Bosniak 
generals, asserted, “The question is only whether it can ask for and whether it will get a 
political ‘blessing’ from ruling Bosniak structures. That blessing first has to come from Bakir 
Izetbegovic.”24  

37. In an October 2015 interview, the chief prosecutor of the International Criminal 
Tribunal for the former Yugoslavia accused the BiH Prosecutor’s office of failing to 
sufficiently prosecute war crimes, saying he was “not always convinced all of [the 
prosecutors] had the commitment to move war crime cases forward.”25 

38. Out of 7,480 Serb civilian war deaths, just ten have led to a final conviction in the 
BiH Court. This breach of the rule of law and justice, of course, has created a serious barrier 
to reconciliation. 

39. The BiH Court and Prosecutor’s Office have also expanded their jurisdiction through 
unlawful means, taking jurisdiction over cases under Entity law charges essentially whenever 
they see fit. EU officials and experts have agreed with the RS Government that the Court’s 
jurisdictional practices violate European standards on legal certainty and the principle of the 
natural judge. 

40. In addition, the BiH judicial system operates in an unacceptably nontransparent way, 
denying the public the information to which it is entitled and engendering mistrust. For 
example, Court of BiH halted the public release of all decisions in the autumn of 2012 and 
continues to withhold from the public all decisions except for war crimes verdicts. Last year, 
the Court even removed from its website its archive of its weekly activity reports, which are 
often the only way to determine what decisions the Court has taken. In 2015, the BiH 
Prosecutor’s Office refused to give UK judge Joanna Korner access to its investigations in 
order for her to conduct an Organization for Security and Cooperation in Europe (OSCE) 
analysis of war crimes investigations and prosecutions.26  

41. The process of centralization led by the Bosniaks and High Representatives has 
resulted not only in the inefficient institutions and dysfunctional politics, but has also created 
a real threat to security. BiH is now the world’s fourth-largest per-capita contributor of 

                                                 
23 Nicholas M. Hill, Moving Beyond Narrow-Minded Politics, MREŽA ZA IZGRADNJU MIRA 8 July 2015. 
24 Ko Su Bakirovi 'Kurbani'? BOSNIA TIMES, 3 Aug. 2015. 
25 Denis Dzidic, Brammertz Warns Bosnia Prosecution on Looming Deadline, BIRN, 8 Oct. 2015. 
26 Denis Dzidic, Bosnian Judiciary Closes War Crimes Files to OSCE, BIRN, 4 Sept. 2015. 



fighters to ISIS—and Europe’s largest. 27This fact is linked to breaches of the Accords. Bosniak 

officials at the BiH level supported the unlawful creation of the BiH intelligence, prosecutor and 

court institutions by the High Representative and now protest reforms needed to restore such 

competencies to the Entities. These BiH institutions have protected Bosniaks, including current 

public officials, from being investigated and prosecuted for war crimes related to the El Mujahid 

Detachment, a sadistic forerunner to ISIS.28 Rather than confront the roots of Islamic extremism 

in BiH, BiH-level agencies have protected prominent war crimes suspects linked to the El Mujahid.  

42. As Nenad Pejic of Radio Free Europe/Radio Liberty observed: 

There are countless examples of local authorities in Bosnia failing to 

act properly against Islamic extremism. The majority of these 

criminal cases have not been resolved and when the terrorists are 

identified the trials take years. There are some claims that “inaction” 

in Bosnia had its roots nearly 20 years ago when Bosnian authorities 

granted 50 passports to foreign mujahideen, most of whom were 

Salafist/Wahhabis . . . . This “inaction” is not related to the police or 

court capacity or poor equipment, but rather to the ethnically divided 

BiH police and judiciary that has political sponsorship. 

Islamic community leaders and local politicians described terrorism 

acts in BiH as isolated “criminal acts” and not a consequence of 

growing Islamic extremism. Attempts to initiate police 

investigations of the Wahhabi movement were often defined as 

Islamophobic.29 

III.     Reforms Necessary to Implement the Dayton System 

A.     The RS is committed to its campaign for judicial reform. 

43. As explained above, the justice system that the High Representative imposed on BiH  

falls far short of European standards. The RS is seeking significant judicial reforms  

through the EU’s Structured Dialogue on Justice and giving its citizens an opportunity  

to register their views about BiH justice institutions through a referendum.  

The RS will continue to push for reforms to the BiH justice system until it meets European 

                                                           
27This is based on figures from International Centre for the Study of Radicalisation and Political Violence, Foreign 

fighter total in Syria/Iraq now exceeds 20,000; surpasses Afghanistan conflict in the 1980s, 26 Jan. 2015, cited in 

Swati Sharma, Map: How the flow of foreign fighters to Iraq and Syria has surged since October, WASHINGTON 

POST, 27 Jan. 2015. 
 

28 The El Mujahid, a unit of the 3rd Corps of the ARBiH, was originally composed of foreign mujahidin, but it came 

to be composed primarily of local Bosniaks.28 The International Criminal Tribunal for the Former Yugoslavia 

(ICTY) found in its 2008 Rasim Delić judgment that the El Mujahid had committed widespread and sadistic war 

crimes against Serbs. For example, the ICTY found that the El Mujahid murdered 52 Serb prisoners at the Kamenica 

camp between September and December 1995. The ICTY also confirmed that that the El Mujahid was under the 

control of the 3rd Corps. Yet not a single El Mujahid member or one of its superiors has been prosecuted for the its 

grisly crimes against Serbs. 
 

29 Nenad Pejic, Wahhabist Militancy in Bosnia Profits from Local and International Inaction, JAMESTOWN 

TERRORISM MONITOR 9, Issue 42, 17 Nov. 2011. 
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standards. 

1. The RS is seeking judicial reform through the EU Structured 
Dialogue. 

44. Since 2011, the RS Government has sought reforms to BiH’s justice system through 
the EU’s Structured Dialogue, but progress has been slow as BiH judicial institutions have 
fiercely opposed necessary reforms. After four years, not a single legislative change has 
resulted to correct violations of the BiH Constitution and EU standards. The Structured 
Dialogue, however, had recently shown more promise. On 13 July 2015, the participants in 
the Structured Dialogue agreed on a change of format for Structured Dialogue sessions. The 
Structured Dialogue now consists of meetings between the EU’s team and Ministers of 
Justice of BiH, RS, and the Federation, and the President of the Brčko District Judicial 
Commission. Members of the HJPC, BiH Court, BiH Prosecutors Office and other officials 
are not part of the Structured Dialogue, but may participate in working groups as requested 
by the Structured Dialogue members, where they will be able to provide their views; 
however, they do not have decision-making competencies. 

45. At the Structured Dialogue meeting on 10 September 2015, representatives of BiH, 
Republika Srpska, the Federation, and Brčko District signed a protocol establishing a 
framework for some much needed judicial reforms. Among the important reforms foreseen in 
the protocol are changes to the laws on the BiH Court and Prosecutor’s Office, the Criminal 
Code, and the Law on the High Judicial and Prosecutorial Council.  

46. The Court of BiH, however, has been reasserting itself to protect its institutional 
interests. Reacting to a reform of the Court of BiH’s jurisdiction foreseen in the Structured 
Dialogue’s September 2015 protocol, the Court of BiH President Meddžida Kreso said, “This 
cannot be allowed.”30 The Court of BiH is resisting reform in order to protect a status quo 
that EU experts and officials have repeatedly made clear is contrary to EU standards. BiH’s 
elected institutions at all levels, with the EU’s help, should push forward with reforms 
notwithstanding BiH institutions’ attempted interference. 

47. Subsequent to the ministerial meeting on Structured Dialogue on 10 September 2015, 
the EU sponsored a TAIEX seminar in Sarajevo on 1-2 October 2015. Representatives from 
the RS Ministry of Justice participated in the seminar, which included European experts, 
along with BiH, Federation and Brčko representatives. The focus of the meeting was a new 
draft BiH Law on Courts. Unfortunately, no agreement was reached on a new draft. Judge 
Kreso and other participants form BiH institutions continued to denounce reform efforts. 

2. The RS’s planned referendum is a legal means to promote 
important reforms. 

48. On 15 July 2015, the National Assembly of Republika Srpska approved a referendum 
to give its citizens an opportunity to register their views about laws imposed on them by the 
High Representative, including the laws establishing the BiH Court and Prosecutor’s Office. 
Bosniak parties and some members of the international community have claimed that the 
planned referendum violates the Dayton Peace Accords and the BiH Constitution. In reality, 
however, the planned referendum is a peaceful and legal means by which the RS is pressing 
for reform and opposing the illegal actions of the High Representative. 

                                                 
30 Denis Dzidic, Justice Reforms Fail to Halt Bosnian Serb Referendum, BIRN, 14 Sept. 2015. 



15 
 

49. In a “Special Report” to the UN Secretary-General dated 4 September but made 
public on 17 September, the High Representative claims to have “determined” that the RS is 
in breach of the GFAP (Dayton Peace Accords), in particular Annexes 4 (the BiH 
Constitution) and 10. The Report continues the High Representative’s long pattern of 
suppressing dissent against his unlawful rule by decree. The Report states that “measures 
taken [by the High Representative] in implementing the GFAP over the last 20 years must not 
be called into question.”  

50. The RS’s Response to the High Representative’s Report, which is Attachment 2 to 
this report, explains why the Secretary General, Security Council, and other members of the 
international community should join the RS in rejecting the High Representative’s 
“determination” and the serious errors of law and fact set forth in the Report.  

51. As demonstrated in the RS Response, the High Representative’s Report exceeds his 
legal authority. The High Representative, despite his claims, does not have authority to 
interpret the Dayton Peace Accords (DPA). Annex 10 of the DPA, which is the sole source of 
the High Representative’s authority, gives the High Representative authority to interpret only 
Annex 10 itself. The High Representative has no authority to interpret the BiH Constitution 
or decisions of the BiH Constitutional Court. Moreover, the High Representative lacks the 
authority to declare a breach of the DPA. 

52. The RS Response also explains that the RS’s planned referendum solicits citizens’ 
views about actions of the High Representative that were not authorized by Annex 10 or the 
UN Security Council resolutions and that, as such, it does not violate either. Annex 10 grants 
the High Representative only very limited powers of facilitation—not the dictatorial powers 
he invoked to impose the laws at issue in the RS’s planned referendum. Although the High 
Representative has authority to interpret Annex 10, such authority is subject to the 
requirement of good faith and other principles of international law.  

53. The UN Security Council has never purported to augment the High Representative’s 
authority under Annex 10, and it has never authorized the High Representative to decree 
laws, impose extrajudicial punishments, overrule the BiH Constitutional Court, or otherwise 
rule BiH with unlimited authority. The RS has not acquiesced to the High Representative’s 
unlawful assertions of power. 

54. In addition, the RS Response explains why planned referendum is protected by the 
BiH Constitution, the DPA, and international law. The BiH Constitution explicitly gives 
priority to the protection of human, political, and civil rights above all other law, and it 
expressly gives the RS the right and obligation to ensure that this principle is upheld. Any 
attempt to suppress a referendum designed to ascertain the public’s views would violate the 
right to free expression as guaranteed by the European Convention on Human Rights and the 
International Covenant on Civil and Political Rights. The referendum warrants protection 
particularly because the High Representative has prevented any challenge to his actions and 
imposed extrajudicial punishments on citizens who have opposed them.  

55. Moreover, the RS’s planned referendum concerns issues in the constitutional 
competence of the RS as an Entity. The BiH Constitution assigns no judicial authority 
(except for the BiH Constitutional Court) to BiH institutions and explicitly states that “[a]ll 
governmental functions and powers not expressly assigned in this Constitution to the 
institutions of Bosnia and Herzegovina shall be those of the Entities.” The High 
Representative’s abuse of his Annex 10 mandate is an Entity issue because the RS, a party to 
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Annex 10, may take any action not prohibited by valid law, to protect Entity competencies. 
Judicial matters are within the competence of the RS as an Entity.  

56. The Response also demonstrates that the High Representative’s Report grossly 
mischaracterizes the rationale for and consequences of the RS’s planned referendum. 
Contrary to the High Representative’s claims, the referendum is not an attack on the 
sovereignty or territorial integrity of BiH, as the RS has made clear all along. The referendum 
will not, despite the Report’s assertions, undo all of the laws and institutions that the High 
Representative has unlawfully imposed by BiH—a fact demonstrated by the RS’s detailed 
proposals to reform, not abolish, the BiH Court and Prosecutor’s Office.  

57. Finally, The High Representative’s Report wrongly assumes that the RS will respond 
to the results of the referendum by taking illegal actions. The referendum does not result in 
any decision; rather, it is a way for RS citizens to express their opinions—a right guaranteed 
in all democratic states. Thus, it cannot be claimed that holding the referendum constitutes a 
breach of the DPA. Under the RS Law on Referendum and Civic Initiative, it is only after a 
referendum has been held, within a six month period, that the RS National Assembly is to 
enact decisions. This process of making relevant decisions will certainly be subject to 
discussions with the RS and BiH institutions. Whatever actions the RS decides to take in 
response to the results of the referendum will be consistent with the BiH and RS 
Constitutions. The High Representative has wrongly condemned the RS for actions as a result 
of the referendum that he has not specified and which the RS has not taken. Notwithstanding 
the High Representative’s unwarranted assumptions, whatever actions the RS Government 
takes in response to the results of the referendum will be consistent with law.   

58. The RS’s planned referendum is an important part of its efforts to make vital reforms 
the BiH justice system. Reforms are necessary, for example, to stop discrimination against 
Serb victims of war crimes, halt the Court of BiH’s unlawful expansion of its jurisdiction, 
improve the BiH justice system’s transparency, and implement an important decision of the 
European Court of Human Rights. The referendum is necessary in part because the High 
Representative has prevented all legal review of his decrees and other actions, whether in the 
BiH Constitutional Court, the European Court of Human Court of Rights, or anywhere else. 
At the same time as the RS is preparing for the referendum, it is vigorously pursuing judicial 
reforms through the EU’s Structured Dialogue on Justice. The RS’s planned referendum is an 
important and legitimate mechanism to support the RS’s efforts to reform institutions that 
have a direct adverse impact upon RS citizens. 

B. The Way Forward: Compliance with the Dayton Peace Accords; 
Restoration of Democratic and Constitutional Government; EU Accession 

59. Any realistic assessment of where BiH stands 20 years after the Dayton Accords must 
take into account the enormous devastation of the region during World War II and the 1990s 
civil war. The human suffering during this period and the tremendous efforts exerted to 
regain a normal life must always be remembered. Despite BiH’s many vexing problems 
today, its citizens can take pride in what has been accomplished. 

60. Certainly, one of the outstanding accomplishments of the past 20 years was the 
agreement by the parties and witnesses to the terms of the Dayton Accords. These terms were 
born from historical experience and emerged from tough negotiations among the parties. No 
party got everything it wanted, but a binding international agreement with broad support from 
the international community was signed and ratified.  
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61. Looking to the future, four considerations must be taken into account.  

62. First, there is broad support for seeking BiH membership in the European Union, and 
BiH’s decentralized, consociational structure is fully consistent with membership. Explaining 
EU policy, then-Head of the EU Delegation to BiH, EU Special Representative to BiH Peter 
Sørensen in 2012 said: “I should underline that the EU recognizes that Bosnia and 
Herzegovina has a specific constitutional order. We support this, and please remember that 
there are also different types of internal structure within many of the existing Member 
States.”31 Moreover, the general practice in many other parts of Europe during the past 30 
years has been one of decentralization and devolution of power to highly autonomous 
regional and local governmental units. As the International Crisis Group wrote in its 2014 
report on BiH, “[D]ecentralization is common and growing in Europe.”32 

63. Second, the RS Government will continue to work hard to reform RS laws and 
economic systems to conform to European standards as required for EU accession. However, 
two major elements of BiH governance must be changed to qualify for EU membership and 
comply with the most fundamental terms of the Accords: BiH must become self governing 
with full sovereignty. At present, the High Representative still asserts and exercises powers to 
legislate, adjudicate and execute the law—albeit more indirectly than directly today—free 
from control of any element of Entity or BiH law. If BiH is to move ahead to become self-
governed under the rule of law, the High Representative’s asserted right to rule by decree 
(backed by Peace Implementation Council communiqués) must come to a rapid and peaceful 
end.  

64. Third, we must reform the way BiH is governed by complying with the BiH 
Constitution and reallocating governmental authorities among Entities, cantons, and the joint 
institutions at the BiH level to comply with this highest law of the land.  

65. Fourth, the UN Security Council should end its unjustified application of Chapter VII 
of the UN Charter to BiH. The Security Council has authority to take certain measures under 
Chapter VII of the UN Charter “to maintain or restore international peace and security” only 
where there is “the existence of any threat to the peace, breach of the peace, or act of 
aggression.”33 It is a well-established fact that BiH does not pose a threat to international 
peace and security. As the International Crisis Group wrote in its most recent report on BiH: 
“Today Bosnia is at peace, with minimal threat of relapse into armed conflict.”34 UN Security 
Council resolutions about BiH, including the most recent resolution, consistently recognize 
that BiH’s “security environment has remained calm and stable.” After 20 years of peace in 
BiH, the situation in BiH clearly no longer warrants the application of Chapter VII. It is 
therefore past time for the Security Council to cease acting under Chapter VII of the UN 
Charter. 

66. The RS Government does not underestimate the difficulty of the reforms necessary 
for BiH to become a rule-of-law-based society complying with the international law set out in 
the Dayton Peace Accords. However, there are important means of support for this effort. 

                                                 
31 EU Delegation to BiH, Interview with Ambassador Peter Sorensen for Infokom magazine of the BiH Foreign 
Trade Chamber, 18 Jan. 2012.  
32 2014 ICG Report at 35. 
33 See Chapter VII of the UN Charter. 
34 ICG Report at 1-2 (citations omitted). 
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Action to reform BiH institutions commands enormous support from RS citizens. As 
explained above, the RS National Assembly has enacted a law providing for a referendum to 
be held to demonstrate that support and facilitate the Government’s work for reform in every 
peaceful and legal way. Additionally, the EU is a source of encouragement and technical 
support for reforms. The EU Structured Dialogue on the BiH justice system has resulted in 
strong EU criticism of the BiH Prosecutor’s Office and Court of BiH, and EU officials are 
working with the Justice Ministries of the RS, the Federation, and BiH to develop new 
legislative language. This process must be expanded to other areas needing reform. Also, all 
of the nearly 70 BiH institutions created in violation of the BiH Constitution must be 
rigorously reviewed and eliminated or made to function. As a signatory to the Accords, the 
Republika Srpska enjoys certain rights under the international Law of Treaties. These include 
the right to specific remedies, which the RS may utilize.  

67. The guiding principle of reform should be, and as a matter of domestic and 
international law must be, the basic structure of the consociational state established by the 
Accords. The recognition motivating the Accords was the ethnic-social reality of three 
distinct and cohesive Constituent Peoples and the practical need for a highly decentralized 
government of autonomous Entities and extensively devolved powers to Entities and cantons. 
That reality has not changed. It is also important to remember that the power of 
decentralization to improve government is not unique to BiH. The general practice in many 
other parts of Europe during the past 30 years has been one of decentralization and 
devolution of power. Twenty years after Dayton, it is long overdue that all parties to the 
Accords support, rather than subvert, their full implementation. Therein lies the key to BiH’s 
future. 



Attachment 1 - Republika Srpska's 14th Report to the UN Security Council

ANNEX 10 

AGREEMENT ON 
CIVILIAN IMPLEMENTATION OF THE 

PEACE SETTLEMENT 

The Republic of Bosnia and Herzegovioa, the Republic of Croatia, the 
Federal Republic of Yugoslavia, the Federation of Bosnia and Herzegovi­
na, and the Republika Srpska (the "Parties") have agreed as follows: 

Article I 

High Representative 

I.The Parties agree that the implementation of the civilian aspects of 
the peace settlement will entail a wide range of activities iocludiog con­
tiouation of the humanitarian aid effort for as long as necessary; rehabili­
tation of infrastructure and economic reconstruction; the establishment 
of political and constitutional institutions io Bosnia and Herzegovioa; 
promotion of respect for human rights and the return of displaced perc 
sons and refugees; and the holdiog of free and fair elections accordiog to 
the timetable io .Annex 3 to the General Framework Agreement. A con­
siderable number of ioternational organizations and agencies will be 
called upon to assist. 

2.In view of the complexities faciog them, the Parties request the des­
igmition of a High Representative,. to be appoioted consistent with rele­
vant United Nations Security Council resolutions, to facilitate the 
Parties' own efforts and to mobilize and, as appropriate, c·oordinate the 
activities of the organizations and agencies iovolved io the civilian as­
pects of the peace settlement by carrying out, as entrusted by a U.N. Se­
curity Council resolution, the tasks set out below . 

. Article II 

Mandate and Methods of Coordination and Liaison 

I.The High Representative shall: 

(a) Monitor the implementation of the peace settlement; 

(b) Maiotaio close contact with the Parties to promote their full 
compliance with all civilian aspects of the peace settlement and a high 
level of cooperation between them and the organizations and agencies 
participatiog io those aspects. 



(c) Coordinate the activities of the civilian organizations and agen­
cies in Bosnia and Herzegovina to ensure the efficient implementa­
tion of the civilian aspects of the peace settlement. The High Repre­
sentative shall respect their autonomy within their spheres of opera­
tion while as necessary giving general guidance to them about the im­
pact of their activities on the implementation of the peace settlement. 
The civilian organizations and agencies are requested to assist the 
High Representative in the execution of his or her responsibilities by 
providing all information relevant to their operations in Bosnia-Her­
zegoVIna. 

(d) Facilitate, as the High Representative judges necessary, the res­
olution of any, difficulties arising in connection with civilian imple­
mentation. 

(e) Participate in meetings of donor organizations, particularly on 
issues of rehabilitation and reconstruction. 

(I) Report periodically on progress in implementation of the peace 
agreement concerning the tasks set forth in this Agreement to the 
United Nations, European Union,' United States, Russian Federation, 
and other interested governments, parties, and organizations. 

(g) Provide guidance to, and receive reports from, the Commis­
sioner of the International Police Task Force established in Annex II to 
the General Framework Agreement. 

2. In pursuit of his or her mandate, the High Representative shall con­
vene and chair a commission (the "Joint Civilian Commission") in 
Bosnia and Herzegovina. It will comprise senior political representatives 
of the Parties, the !FOR Commander or his representative, and represen­
tatives of those civilian organizations and agencies the High Representa­
tive deems necessary. 

3. The High Representative shall, as necessary, establish subordinate 
Joint Civilian Commissions at local levels in Bosnia and Herzegovina. 

4. A Joint Consultative Committee will meet from time to time or as 
agreed between the High Representative and the !FOR Commander. 

S. The High Representative or his designated representative shall re­
main in close contact With the !FOR Commander or his designated repre­
sentatives and establish appropriate liaison arrangements with the !FOR 
Commander to facilitate the discharge of their respective responsibilities. 

6. The High Representative shall exchange information and maintain 
liaison on a regular basis with !FOR, as agreed with the IFOR Com­
mander, and through the commissions described in this Article. 

/. The High Representative shall attend or be represented at meetings 
of the Joint Military Commission and offer advice particularly on matters 
of a political-military nature. Representatives of the High Representative 
will also attend subordinate commissions of the Joint Military Commis-



sion as set out in Article VIIIC8l of Annex [A to the General Framework 
Agreement. 

8. The High Representative may also establish other civilian commis­
sions within or outside Bosnia and Herzegovina to facilitate the execu­
tion of his or her mandate. 

9. The High Representative shall have no authority, over.the !FOR and 
shall not in any way interfere in the conduct of military operations or the 
[FOR chain of command. . 

Article III 

Staffing 

1. The High Representative shall appoint staff, as he or she deems 
necessary, to provide assistance in carrying out the tasks herein. 

2. The Parties shall facilitate the operations of the High Representa­
tive in Bosnia and Herzegovina, including by the provision of appropri­
ate assistance as requested with regard to transportation, subsistence, ac­
commodations, communications, and other facilities at rates equivalent 
to those provided for the [FOR under applicable agreements. 

3.The High Representative shall enjoy, under the laws of Bosnia and 
Herzegovina, such legal capacity as may be necessary for the exercise of 
his or her functions, including the capacity to contract and to acquire and 
dispose of real and personal property. . 

4. Privileges and immunities shall be accorded as follows: 

Cal The Parties shall accord the office of the High Representative 
and its premises, archives, and other property the same privileges and 
immunities as are enjoyed by a diplomatic mission and its premises, 
archives, and other property under the Vienna Convention on Diplo­
matic Relations. 

(b 1 The Parties shall accord the High Representative and profes­
sional members of his or her staff and their families the same privi­
leges and immunities as are enjoyed by diplomatic agents and their 
familieo under the Vienna Convention on Diplomatic Relations. 

(c 1 The Parties shall accord other members ofthe High Representa­
tive staff and their families the same privileges and immunities as are 
enjoyed by members of the administrative and technical staff and 
their families under the Vienna Convention on Diplomatic Relations. 

Article IV 

Cooperation 

The Parties shall fully cooperate with the High Representative and his 
or her staff, as well as with the international organizations and agencies 
as provided for in Article IX of the General Framework Agreement. 



Article V 

Final Authority to Interpret 

The High Representative is the final authority in theater regarding in­
terpretation of this Agreement on the civilian implementation of the 
peace settlement. 

Article VI 

Entry into Force 

This Agreement shall enter into force upon signature. 

For the Republic of 
Bosnia and Herzegovina 

~;. 
For the Federation of 
Bosnia and Herzegovina 

For the Republic 
of Croatia 

tI ·~I·,1 
For the Federal Republic 

of Yilgoslavia 

For the Republika Srpska 
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Response of the Government of Republika Srpska to the Special Report 

of the High Representative to the Secretary General of the UN 

Executive Summary 

In a “Special Report” to the UN Secretary-General recently made public, the High 

Representative claims to have “determined” that Republika Srpska (RS), is in breach of the 

GFAP (Dayton Peace Accords), in particular Annexes 4 (the BiH Constitution) and 10. The 

supposed basis for this determination is the RS’s plans to hold a referendum to ascertain citizens’ 

views about the High Representative’s illegal imposition of laws on BiH, including the laws on 

the Court and Prosecutor’s Office. The Report continues the High Representative’s long pattern 

of suppressing dissent against his unlawful rule by decree. The Report states that “measures 

taken [by the High Representative] in implementing the GFAP over the last 20 years must not be 

called into question.” The RS’s Response to the High Representative’s Report explains why the 

Secretary General, Security Council, and other members of the international community should 

join the RS in rejecting the High Representative’s “determination” and the serious errors of law 

and fact set forth in the Report.  

Part II of the Response demonstrates that the Report exceeds the High Representative’s legal 

authority. The High Representative, despite his claims, does not have authority to interpret the 

Dayton Peace Accords (DPA). Annex 10 of the DPA, which is the sole source of the High 

Representative’s authority, gives the High Representative authority to interpret only Annex 10 

itself. The High Representative has no authority to interpret the BiH Constitution or decisions of 

the BiH Constitutional Court. Moreover, the High Representative lacks the authority to declare a 

breach of the DPA. 

Part III of the Response explains that the RS’s planned referendum solicits citizens’ views about 

actions of the High Representative that were not authorized by Annex 10 or the UN Security 

Council resolutions and that, as such, it does not violate either. Annex 10 grants the High 

Representative only very limited powers of facilitation—not the dictatorial powers he invoked to 

impose the laws at issue in the RS’s planned referendum. Although the High Representative has 

authority to interpret Annex 10, such authority is subject to the requirement of good faith and 

other principles of international law.  

The UN Security Council has never purported to augment the High Representative’s authority 

under Annex 10, and it has never authorized the High Representative to decree laws, impose 

extrajudicial punishments, overrule the BiH Constitutional Court, or otherwise rule BiH like a 

dictator. The RS has not acquiesced to the High Representative’s unlawful assertions of power. 

In Part IV of the Response, the RS explains why the planned referendum is protected by the BiH 

Constitution, the DPA, and international law. The BiH Constitution explicitly gives priority to 

the protection of human, political, and civil rights above all other law, and it expressly gives the 

RS the right and obligation to ensure that this principle is upheld. Any attempt to suppress a 

referendum designed to ascertain the public’s views would violate the right to free expression as 

guaranteed by the European Convention on Human Rights and the International Covenant on 

Civil and Political Rights. The referendum warrants protection particularly because the High 
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Representative has prevented any challenge to his actions and imposed extrajudicial punishments 

on citizens who have opposed them.  

Moreover, the RS’s planned referendum concerns issues in the constitutional competence of the 

RS as an Entity. The BiH Constitution assigns no judicial authority (except for the BiH 

Constitutional Court) to BiH institutions and explicitly states that “[a]ll governmental functions 

and powers not expressly assigned in this Constitution to the institutions of Bosnia and 

Herzegovina shall be those of the Entities.” The High Representative’s abuse of his Annex 10 

mandate is an Entity issue because the RS, a party to Annex 10, may take any action not 

prohibited by valid law, to protect Entity competencies. Judicial matters are within the 

competence of the RS as an Entity.  

Part V of the Response demonstrates that the High Representative’s Report grossly 

mischaracterizes the rationale for and consequences of the RS’s planned referendum. Contrary to 

the High Representative’s claims, the referendum is not an attack on the sovereignty or territorial 

integrity of BiH, as the RS has made clear all along. The referendum will not, despite the 

Report’s assertions, undo all of the laws and institutions that the High Representative has 

unlawfully imposed by BiH—a fact demonstrated by the RS’s detailed proposals to reform, not 

abolish, the BiH Court and Prosecutor’s Office. Notwithstanding the High Representative’s 

unwarranted assumptions, whatever actions the RS Government takes in response to the results 

of the referendum will be consistent with law.   

The RS’s planned referendum is an important part of its efforts to make vital reforms the BiH 

justice system. Reforms are necessary, for example, to stop discrimination against Serb victims 

of war crimes, halt the Court of BiH’s unlawful expansion of its jurisdiction, improve the BiH 

justice system’s transparency, and implement an important decision of the European Court of 

Human Rights. The referendum is necessary in part because the High Representative has 

prevented all legal review of his decrees and other actions, whether in the BiH Constitutional 

Court, the European Court of Human Court of Rights, or anywhere else. At the same time as the 

RS is preparing for the referendum, it is vigorously pursuing judicial reforms through the EU’s 

Structured Dialogue on Justice, an initiative that has lately shown more promise. The RS’s 

planned referendum is an important and legitimate mechanism to support the RS’s efforts to 

reform institutions that have a direct adverse impact upon RS citizens. 
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Response of the Government of Republika Srpska to the Special Report  

of the High Representative to the Secretary General of the UN  
 

I. Introduction 

1. On 17 September 2015, the High Representative made public a “Special Report” it 

submitted to the Secretary-General of the United Nations dated 4 September 2015. In the Report, 

the High Representative announces: “I have determined the Republika Srpska (RS) to be in clear 

breach of the GFAP, in particular of Annexes 4 and 10.” The basis for this so-called 

“determination” is that the RS questions the legality of actions he has taken. The High 

Representative’s Report states that “measures taken [by him] in implementing the GFAP over 

the last 20 years must not be called into question.” The Secretary General, Security Council, and 

other members of the international community should join the RS in rejecting this 

“determination” and the serious errors of law and fact set forth in his Report, including his 

assertion of authority to declare that a party to the Dayton Peace Accords (DPA) is in breach 

thereof.  

2. For the past several years, through official reports to the UN Security Council and in 

other official communications, the RS has repeatedly articulated in detail its position that the 

High Representative has violated the BiH Constitution and international law in numerous 

instances, including by violating fundamental political and human rights of BiH citizens. The 

High Representative has filed his Special Report now because the RS seeks the views of its 

citizens on these issues through a referendum. This referendum is authorized by law and 

safeguarded by international treaties protecting citizens’ rights to express their views and to 

participate in public affairs.   

3. It is important to note that the position of High Representative derives its existence and 

powers from the RS and the other parties to Annex 10 of the DPA (attached to this document). 

The High Representative was created by treaty. As such, his authority is limited to that granted to 

it by the parties to that treaty. Refusing to respect his limited Annex 10 scope of authority, the 

High Representative has claimed to be above the law, including the BiH Constitution and 

international protections of human, civil and political rights—and has acted accordingly. The 

current and previous occupants of this office have committed serious breaches of human rights 

and other violations of BiH and international law. In addition to imposing laws by decree—

setting aside the legislative process required by the BiH Constitution—he has further asserted 

that such decreed laws are not subject to review even by the BiH Constitutional Court, whose 

constitutional mandate is to opine on such laws. He has also blocked legal recourse to the 

European Court of Human Rights and has asserted that his actions are beyond review of any 

judicial body anywhere.   

4. The treaty parties that created the High Representative neither granted the High 

Representative the authority to rule and punish by decree, nor could they have done so. A 

fundamental element of the DPA is recognition of BiH’s sovereignty and obligations to protect 

the political and human rights of its citizens. Nor did the UN Security Council grant the 

peremptory powers the High Representative claims. In his Report, The High Representative now 

seeks to suppress expression of the views of RS citizens and to seek UN support for his action. 
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After twenty years of peace and stability since the DPA came into effect, the High 

Representative still claims powers to block expressions of criticism of his activities over the past 

two decades, including the planned referendum. This claim, including his “determination” that 

planning a referendum is in breach of the DPA, is simply his most recent attack on the rule of 

law, democracy, and sovereignty within BiH.   

5. The High Representative bases his position on three arguments. Specifically the High 

Representative claims that through planning to hold the referendum the RS: (1) has violated its 

obligations arising under Annex 10 of the DPA and UN Security Council Resolutions; (2) has 

violated its obligations under Annex 4 of the DPA; and (3) will further an alleged plan of 

“secession and state dissolution.” As demonstrated below, each of these arguments is completely 

incorrect and unsubstantiated as to fact and law.   

6. More fatal to the High Representative’s claim, however, is his fundamental premise that 

he is “the final authority” to interpret the DPA and as such has authority to render legal 

determinations that a party to the GFAP is in breach of one or more of its treaties, including 

BiH’s Constitution (Annex 4). The High Representative enjoys no such authority, and 

consequently his Special Report has no legal foundation. 

7. What is truly at issue today in BiH is a serious difference between the High 

Representative and those who would like to reform important aspects of the dysfunctional and 

unconstitutional governing structure created by the High Representative over the past 20 years.  

Such reform would restore  the decentralized system protecting human, political and civil rights 

established by the BiH Constitution and set in place by the DPA. The High Representative and 

certain BiH political parties, backed by certain members of the international community, oppose 

reform and would continue the illegal activities of the High Representative indefinitely, so long 

as he continues to enforce their preferences by decree. But government by decree and  illegal 

interference in the democratic processes established by the Constitution are completely in 

conflict with European standards of democracy and self-government and the desires of most BiH 

citizens for constitutional government and accession to the European Union. The RS 

Government will continue by all peaceful and legal means to press for reform and oppose illegal 

actions of the High Representative. This is, in fact, the purpose of the planned referendum. 

8. Before addressing the High Representative’s Report in more detail, it should be noted 

that in July, prior to the Report, the President of Republika Srpska, Milorad Dodik, sent a letter 

to members of the international community, including major embassies and diplomatic missions 

in Sarajevo, articulating the valid policy reasons and legal authority for the planned referendum; 

however, the High Representative chose to ignore the positions of the RS set forth therein. This 

paper is intended to supplement the RS President’s letter to respond to specific false assertions 

made in the High Representative’s Special Report. 

II. The High Representative’s Special Report exceeds his legal authority.  

9. In the first sentence of his Report, the High Representative asserts the legal basis for his 

claimed authority to render a “determination” that the RS is in “clear breach” of the DPA:   
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In my capacity as the final authority regarding the interpretation 

of the General Framework Agreement for Peace (GFAP), as 

mandated by Annex 10 of said Agreement and various United 

Nations (UN) Security Council Resolutions, I would like to inform 

the Security Council that I have determined the Republika Srpska 

(RS) to be in clear breach of GFAP, in particular of Annexes 4 and 

10. (emphasis added) 

10. However, neither Annex 10 nor Security Council Resolutions authorize the High 

Representative to be “the final authority” regarding interpretation of the. DPA. Even if the 

parties granted him such authority, which they did not, the High Representative would still not 

have authority as a matter of general international law to “determine” that a treaty party is in 

breach of the DPA. Such a power is reserved to the parties to the DPA. Consequently, his 

determination is ultra vires. It is another example of the gross overreach of the High 

Representative in the exercise of his legal mandate. 

A. The High Representative does not have authority to interpret the Dayton 

Accords. 

11. Apart from a limited power to interpret Annex 10 granted to the High Representative, 

power to interpret the BiH Constitution granted to the BiH Constitutional Court in Annex 4 and 

the granting of certain interpretation powers to the IFOR Commander in Annex 1A, all powers of 

interpretation of the DPA rest with the Parties to the DPA and its annexes. This is a fundamental 

principle of general international law including the Vienna Convention on the Law of Treaties 

(“VCLT”).  

1. Annex 10 grants the High Representative authority to interpret 

Annex 10 only. 

12. The High Representative was created by Republika Srpska and the other treaty parties of 

Annex 10 of the DPA, entitled “Agreement on the civilian implementation of the peace 

settlement.” Article V of Annex 10 provides: “The High Representative is the final authority in 

theater regarding interpretation of this Agreement on the civilian implementation of the peace 

settlement.” Thus, by the plain language of Annex 10, the parties clearly granted the High 

Representative interpretive powers expressly limited to Annex 10 itself. Even the High 

Representative’s limited authority to interpret Annex 10, which is an international treaty, is 

circumscribed by general international law and other sources of applicable law. His authority is 

limited, for example, by his obligation under the VCLT to interpret Annex 10 “in good faith in 

accordance with the ordinary meaning to be given to the terms of the treaty in their context and 

in the light of its object and purpose.” 

13. It is also inconsistent with the structure of DPA to assert that the authority granted to the 

High Representative to interpret Annex 10 grants him authority to interpret the entire DPA. In 

other annexes of the DPA, authority is expressly granted by the treaty parties to others to 

interpret certain aspects of the DPA. For example, Article XII of Annex IA, Agreement of the 

Military Aspects of the Peace Settlement, provides: “In accordance with Article I [of this annex], 

the IFOR Commander is the final authority in theater regarding interpretation of this Agreement 



4 

 

on the military aspects of the peace settlement of which the Appendices constitute an integral 

part.” (emphasis added) This grant of interpretive authority over Annex IA is nearly identical to 

that granted to the High Representative with respect to Annex 10. Yet the IFOR Commander has 

not claimed, nor could he, that this provision granted him final authority to interpret other 

aspects of the DPA, as the High Representative has claimed.  

14. A fundamental tenet of the international law on treaties provides that the parties to a 

treaty ultimately control its interpretation unless the treaty itself provides this power to 

alternative sources.1 The DPA consists of a Framework Agreement and, as annexes, eleven 

additional agreements with varying parties to each. The High Representative is not a party to the 

Framework Agreement or any of its eleven annexes. To assert that the High Representative, and 

not the parties to these other annexes, has the authority to interpret them is directly contrary to 

international law.   

2. UN Resolutions, including those cited in the High Representative’s 

Report, clearly indicate that his interpretative powers are limited to 

Annex 10. 

15. The United Nations Security Council has never adopted any decision that endows the 

High Representative with interpretive powers beyond those granted in Annex 10. Confirming the 

plain language of Annex 10, in its first resolution about BiH after the Dayton Peace Accords, the 

Security Council approved a resolution “reaffirm[ing] that the High Representative is the final 

authority in theater regarding the interpretation of Annex 10 on civilian implementation of the 

Peace Agreement . . .” (emphasis added) S.C. Res. 1088 (1996). This same language is repeated 

in subsequent Security Council Resolutions.2   

16. The High Representative in his Report concedes, as he must, this point. Paragraph 18 

provides:  

Specifically, the UN Security Council adopted Resolution 1031 

under Chapter VII of the UN Charter, in which it confirmed that 

the High Representative is the final authority in theatre regarding 

interpretation of Annex 10 on the civilian implementation of the 

GFAP.  Since then UN Security Council has re-affirmed the 

authority of the High Representative through its annual resolutions 

of BiH. (emphasis added) 

                                                 
1 As Professor Gardiner points out, the basic rule of customary international law Is that the parties to a treaty 

ultimately control is interpretations.  The general principle underlying this rule was stated, inter alia, by the 

Permanent court as follows: “…it is an established principle that the right of giving an authoritative interpretation of 

a legal rule belongs solely to the person or body who has power to modify or suppress it.”  (Delimitation of the 

Polish-Czechoslovakian Frontier (Question of Jaworzina) PCIJ Advisory Opinion, Series B, No 8, p.37.  Moreover, 

treaties are implemented pursuant to domestic law and generally interpreted for this purpose by the executive branch 

of the government of a party.  Richard Gardiner, TREATY INTERPRETATION, p.109, 126 Oxford U. Press 

(2008). 

2 See, e.g., S.C. Res. 1174 (1998) (“reaffirm[ing] that the High Representative is the final authority in theater 

regarding the interpretation of Annex 10 on civilian implementation of the Peace Agreement . . .”). 
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17. Yet, despite the clear language of the Security Council resolutions, throughout his 

Report, the High Representative, acts as though the Security Council has granted him sweeping 

interpretive powers beyond those granted by the provisions of Annex 10. 

B. The High Representative does not have authority to interpret the BiH 

Constitution or decisions of the BiH Constitutional Court. 

18. The Parties to Annex 4 and the Constitutional Court have the authority to interpret BiH’s 

Constitution—not the High Representative. The Parties enjoy this right, as explained above, 

pursuant to general international law including the VCLT, as treaty parties. The Constitutional 

Court has authority to interpret the Constitution by virtue of the Parties to Annex 4 granting the 

Court this power in Article VII of the Constitution.   

19. Nowhere in Annex 4 or Annex 10 (or in any other annex to the DPA) is the High 

Representative provided interpretive powers with respect to the BiH Constitution. For the High 

Representative to possess judicial powers to render legal determinations regarding the 

constitutionality of actions by the Entities, BiH, or BiH institutions would be astonishing. The 

language of Annexes 4 and 10 is devoid of any such suggestion. Indeed, Annex 4 provides: 

The Constitutional Court shall have exclusive jurisdiction to decide 

any dispute that arises under this Constitution between the Entities 

or between Bosnia and Herzegovina and an Entity or Entities, or 

between institutions of Bosnia and Herzegovina . . . 

20. Notwithstanding the clear terms of the Dayton Accords, the High Representative has 

made the extraordinary claim to be the final authority to interpret the Constitution. As recently as 

September 19, the High Representative stated: 

I have a clear mandate as the final interpreter of the civilian 

aspects of the Peace Agreement, which includes the constitution of 

this country.3 

21. Such a proposition turns the rule of law and the independence of the Constitutional Court 

on its head. Indeed, the High Representative’s Report constitutes unlawful instructions to the 

Constitutional Court as to how to rule on the referendum if such matter comes before the Court. 

Unfortunately, the High Representative has a long history of unlawfully influencing and 

interfering with the Constitutional Court and has overruled its decisions. For example, High 

Representatives as early as the first five years after the DPA obtained a secret commitment from 

Constitutional Court judges to always uphold the High Representative’s legislation. When the 

Law on Court of BiH decreed by the High Representative was challenged before the BiH 

Constitutional Court, four out of the six judges from BiH correctly found it unconstitutional. Yet 

the law was upheld, in a 5-4 decision, because the Constitutional Court’s three foreign judges 

voted as a bloc, along with the two Bosniak judges, to protect the High Representative’s creation. 

One of those foreign judges, Austrian professor Joseph Marko, later admitted that there was a 

                                                 
3 Remarks of the HR Valentin Inzko at the Conference “20 years of the Dayton Peace Accords – Views,” Office of 

the High Representative, 19 Sept. 2015. 
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“tacit consensus between the Court and the High Representative that the Court . . . will always 

confirm the merits of his legislation . . . .” 

22. When this “tacit consensus” was for once ignored by a majority of the Constitutional 

Court in a 2006 decision holding that individuals must have an opportunity to appeal 

extrajudicial punishments imposed by decree by the High Representative, the High 

Representative responded by handing down a new decree nullifying the court’s verdict. The 

decree, which the High Representative has never rescinded, also purported to forbid any 

proceeding before the Constitutional Court or any other court that “takes issue in any way 

whatsoever with one or more decisions of the High Representative.”4 

C. The High Representative does not have authority to declare a breach of the 

DPA. 

23. Only a Party to the DPA may assert the right to declare that other Parties have breached 

the DPA, and no parties have done so.5 A Party declaring a breach would be required to do so 

pursuant to the procedures of Article 65 of the VCLT which requires the Party to “indicate the 

measure proposed to be taken with respect to the treaty and the reasons therefore.” These rights 

and obligations with respect to declaring a breach of treaty run only to the treaty parties, not third 

states, international organizations or others.   

24. Yet the High Representative, in the first sentence of his Special Report reports to the 

Security Council that he has “determined the Republika Srpska (RS) to be in clear breach of the 

GFAP, in particular of Annexes 4 and 10.” Declaration of a breach of the DPA is far beyond the 

scope of “interpretation” of any provision of Annex 10 of the DPA and beyond any other powers 

granted the High Representative in Annex 10 or in any Security Council resolution. In particular, 

Annex 10 does not grant the High Representative the powers of a treaty party of the DPA. For 

this reason the “determination” has no legal force. 

III. The planned referendum seeks the opinion of RS citizens on actions of the High 

Representative not authorized by Annex 10 and UN Security Council resolutions; as 

such, it does not violate either.  

25. The High Representative’s Special Report claims that the planned referendum violates 

Annex 10 and UN Security Council resolutions because it calls into question the many 

unauthorized and illegal judicial, executive and legislative actions imposed by the High 

Representative. There is no violation of law of either the treaty or the resolutions, however, for 

two reasons. First, neither Annex 10 nor Security Council resolutions authorized the High 

Representative’s imposition of judicial, executive and legislative actions by decree. It is the High 

Representative that violated the terms of the DPA through extreme abuse of the limited authority 

granted in Annex 10. Second, neither Annex 10 nor Security Council Resolutions preclude the 

parties to the treaty that created the High Representative from questioning, or seeking the views 

                                                 
4 Office of the High Representative (OHR), Order on the Implementation of the Decision of the Constitutional Court 

of Bosnia and Herzegovina in the Appeal of Milorad Bilbija et al, No. AP-953/05, March 23, 2007 (emphasis 

added). 

5 Vienna Convention on the Law of Treaties, Articles 26, 34, 56, 60, and 65. 
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of citizens regarding, his actions, especially when those actions relate to violations of political, 

civilian and human rights. 

A. The terms of Annex 10 grant only limited facilitative powers to the High 

Representative. 

1. Annex 10 gives the High Representative no authority to impose laws 

by decree, supersede executive and judicial institutions and officials, 

or punish citizens acting as both prosecutor and judge. 

26. The absence of any legal authority for the High Representative to enact laws by decree is 

apparent from the strictly limited mandate set out for the High Representative under Annex 10 of 

the DPA. As summarized by Matthew Parish, a former OHR attorney, the High Representative’s 

Dayton mandate is to be “a manager of the international community’s post conflict peace 

building efforts, and a mediator between the domestic parties.”6 Annex 10 does not include any 

words or phrases that would suggest the authority to make decisions binding on BiH, the 

Entities, or their citizens or to act in a legislative, executive or judicial capacity.  

27. In defining the High Representative’s legal authority, Annex 10 uses such verbs and 

phrases as “monitor,” “promote,” “coordinate,” “facilitate,” “participate in meetings,” “report,” 

and “provide guidance.” Annex 10 provides that the High Representative “shall respect [the] 

autonomy” of civilian organizations and agencies “within their spheres of operation while as 

necessary giving general guidance to them about the impact of their activities on the 

implementation of the peace settlement.”7 Annex 10 does not include words such as “enact,” 

“suspend,” “nullify,” “impose,” “decree,” “punish,” “ban,” or any other words that would 

suggest the authority to make decisions binding on BiH, the Entities, or their citizens—and 

certainly not decisions that violate human and political rights.   

28. In order to expand his legal mandate under Annex 10, the High Representative asserted  

enormous additional powers that become known as the “Bonn Powers.” The term “Bonn 

Powers” originates from a declaration made by the Peace Implementation Council (PIC), an ad-

hoc collection of countries, at its conference in Bonn, Germany, held two years after Dayton. 

The “Bonn Powers” were asserted by the High Representative, not granted by the PIC, as the 

language of the Bonn Declaration reveals. The PIC did not purport in its declaration to grant 

additional authority, nor could it, given its absence of legal authority to amend the DPA. The PIC 

could hardly claim authority to rewrite a legally binding treaty witnessed by six PIC members 

just two years earlier.   

29. Rather, the PIC stated that it “welcomes the High Representative’s intention to use his 

final authority in theatre regarding interpretation [of Annex 10] to make binding decisions” on 

certain issues. This is at most a policy statement, not a grant of authority. Thus, the “Bonn 

Powers” were nothing more than the High Representative’s legally unsupported decision to 

                                                 
6 Matthew T. Parish, The Demise of the Dayton Protectorate, 1 J. INTERVENTION AND STATEBUILDING, Special 

Supp. 2007, p. 13. 

7 Agreement on Civilian Implementation of the Peace Settlement (Annex 10 to the General Framework Agreement 

for Peace in Bosnia and Herzegovina), art. II(1)(c) (emphasis added). 
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expand his post-war assistance mandate into comprehensive powers to govern, misusing the 

flimsy cover of “interpretation of Annex 10.” At that point, as Parish, the former OHR attorney, 

writes, “[s]uddenly the High Representative found himself moving from being a ‘facilitator’ and 

a mediator to being able to issue ‘binding decisions’, known as the ‘Bonn powers’.” As Parish 

has recognized, the PIC’s Bonn statement “ran quite contrary to the spirit and text of Annex 10 

to the [DPA], and was legally quite indefensible.”8 

30. Former UK Ambassador to BiH Charles Crawford, who helped invent the “Bonn 

Powers,” has written, “[A]s far as I could see the Bonn Powers had no real legal basis at all. 

They amounted to an international political power-play bluff which successive High 

Representatives wrapped up in legal language to make the whole thing look imposing and 

inevitable.”9 Nevertheless, these powers of interpretation are now asserted by the High 

Representative to include, inter alia, displacement of the BiH Constitutional Court as final 

interpreter of the BiH Constitution.  

2. The High Representative’s authority to interpret Annex 10 is subject 

to law. 

31. There being nothing in Annex 10 to support the High Representative’s self-asserted 

powers, the Bonn Declaration tried to justify them by referring to Annex 10’s provision making 

the High Representative the “final authority in theater regarding interpretation of this Agreement 

[Annex 10] on the civilian implementation of the peace settlement.” But, as previously 

discussed, the High Representative’s authority to interpret Annex 10, which is an international 

treaty—or to take any other action—is circumscribed by his mandate in Annex 10, general 

international law and other sources of applicable law.  

32. His authority is limited, for example, by his obligation under the VCLT to interpret 

Annex 10 “in good faith in accordance with the ordinary meaning to be given to the terms of the 

treaty in their context and in the light of its object and purpose.”  The High Representative 

breached this good-faith obligation by asserting and using powers of rule by decree, extrajudicial 

punishment, and other autocratic authorities. The terms of Annex 10 manifestly do not give the 

High Representative any legislative, executive, or judicial powers. Annex 10 cannot, in good 

faith, be interpreted to empower the High Representative to decree laws or otherwise act as a 

final executive, prosecutorial and judicial official. It is inconceivable that the RS and other 

parties to Annex 10 would have agreed to divest themselves of the very democratic powers to 

govern which they established in the BiH Constitution in Annex 4 by granting to the High 

Representative such sweeping autocratic powers.    

33. In addition to the international law obligation of good faith, the High Representative’s 

interpretations of Annex 10 must be consistent with other sources of law, including the BiH 

Constitution and the International Covenant on Civil and Political Rights (ICCPR) and the 

European Convention on Human Rights, to which BiH is a signatory.  The High Representative’s 

imposition of laws, of course, is contrary to the BiH Constitution. The High Representative has 

                                                 
8 Id., p. 14 (emphasis added). 

9 Charles Crawford, Bosnia: the Bonn Powers Crawl Away to Die, available at 

charlescrawford.biz/2011/07/05/bosnia-the-bonn-powers-crawl-away-to-die/ (emphasis added). 

http://charlescrawford.biz/2011/07/05/bosnia-the-bonn-powers-crawl-away-to-die/


9 

 

no role under the BiH Constitution, which established democratic processes for the enactment of 

laws. The Constitution does not even mention the High Representative except for a single 

reference in its annex on transitional arrangements (The annex designated the High 

Representative to chair meetings of the Joint Interim Commission, a temporary body that was 

empowered to do nothing more than “discuss practical questions” and “make recommendations 

and proposals.”).10 

34. The High Representative’s assertion of the authority to exercise functions reserved to the 

executive and judicial branches of government within BiH by decree is also blocked, as a matter 

of law, by the democratic rights mandated by the BiH Constitution and the ICCPR.  

35. Moreover, a legally valid interpretation of the High Representative’s mandate in Annex 

10 must also be guided by the cannon of treaty interpretation stating that an agreement not be 

construed to give what is not explicitly given. In cases where a treaty delegates to an 

international official responsibilities touching upon domestic governance of a state, a very 

restrictive interpretation of the relevant treaty provision is required.11 Such a restrictive 

interpretation is not necessary, however, to easily conclude that Annex 10 does not give the High 

Representative the autocratic powers he claims. Any good-faith reading of Annex 10 compels 

such a conclusion.  

B. Security Council resolutions have never given the High Representative the 

extraordinary powers he has exercised and continues to claim. 

1. The Security Council has never purported to expand upon the limited 

authority Annex 10 grants to the High Representative. 

36. The Special Report wrongly asserts that the High Representative has two separate sources 

of authority: Annex 10 and UN Security Council resolutions. In reality, the Security Council has 

never agreed to supplement the High Representative’s authority under Annex 10. Thus, Annex 

10 is the sole source of the High Representative’s authority, and any actions by the High 

Representative in excess of Annex 10 are ultra vires.  

2. The Security Council has never authorized the dictatorial powers 

claimed by the High Representative. 

37. The various resolutions of the Security Council having to do with BiH do not purport to 

assign the powers of decree that the High Representative has used and continues to claim. 

Indeed, it is unlikely that the High Representative would have any legal authority to accept such 

powers, as his authority is circumscribed by his Annex 10 mandate. UN practice is to appoint 

and authorize specifically designated UN officials or states to carry out tasks authorized by 

Security Council resolutions. For example, a 1999 Security Council Resolution provides for the 

                                                 
10 BiH Constitution, Annex II(1). 

11 See W. Michael Reisman, Reflections on State Responsibility for Violations of Explicit Protectorate, Mandate, 

and Trusteeship Obligations, 10 MICH. J. INT’L L. 231, 234 (1989).  
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appointment of a Special Representative in Kosovo and explicitly details the Special 

Representative’s administrative powers.12   

38. In contrast, the High Representative and his functions were created by the parties to 

Annex 10, and his authority is defined in Annex 10, not Security Council resolutions. Certainly a 

scope of authority as extensive as that claimed by the High Representative cannot be implied on 

the basis of any Security Council resolution thus far issued. 

39. The Security Council has never authorized the High Representative to impose laws or 

Constitutional amendments. Yet the High Representative has imposed scores of BiH, Federation, 

and Republika Srpska laws by decree and even decreed 105 amendments to the constitutions of 

Republika Srpska and the Federation.  

40. The Security Council has never authorized the High Representative to impose 

extrajudicial punishments on individuals, without any form of due process, in violation of their 

civil rights. But the High Representative has done exactly that, issuing decrees removing and 

banning from public employment nearly 200 BiH citizens, including elected presidents, 

legislators, judges, and other officials. The High Representative has issued additional decrees 

blocking individuals’ bank accounts and seizing their travel documents, indefinitely. When 

imposing such punishments, the High Representative has allowed the victims no notice of the 

specific charges or evidence against them, no right to confront their accusers, no opportunity to 

contest the charges, and no appeal. Extrajudicial punishments such as these, as many observers 

have concluded, violate the European Convention on Human Rights and the International 

Convention on Civil and Political Rights, both of which are binding international law and 

domestic law in BiH.  

41. The Security Council has never authorized the High Representative to overrule the BiH 

Constitutional Court or to ban court proceedings challenging his authority. Yet the High 

Representative did just that in 2007. After a 2006 Constitutional Court verdict held that 

individuals must have an opportunity to appeal extrajudicial punishments decreed by the High 

Representative, the High Representative responded by handing down a decree nullifying the 

court’s verdict. The decree, which remains in effect today, also banned any proceeding before 

the Constitutional Court or any other court that “takes issue in any way whatsoever with one or 

more decisions of the High Representative.”13  

42. The Security Council has never adopted any decision that authorizes the High 

Representative to make “binding decisions” that violate international human, civil and political 

rights treaties, other international law, the BiH Constitution, or BiH and Entity laws. In short, the 

Security Council has never authorized the High Representative to exceed the limited authority he 

has under Annex 10. 

                                                 
12 For comparison, see S.C. Res. 1244 (1999) regarding governmental administration in Kosovo and appointment of 

a Special Representative with detailed administrative powers.   

13 Office of the High Representative (OHR), Order on the Implementation of the Decision of the Constitutional 

Court of Bosnia and Herzegovina in the Appeal of Milorad Bilbija et al, No. AP-953/05, March 23, 2007 (emphasis 

added). 
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C. There has been no acquiescence on the part of the Republika Srpska to the 

High Representative’s unlawful assertions of authority. 

43. Republika Srpska, a party to the DPA, has not acquiesced to the High Representative’s 

assertions of authority to create law by decree or the other dictatorial authorities the High 

Representative has claimed. Republika Srpska has actively and peacefully disputed the High 

Representative’s claims to such authorities publicly and privately and as a matter of record 

before the UN Security Council for many years. In his Special Report, the High Representative 

cites these formal and informal domestic and international law-based objections as grounds for 

“determining” that the RS Government is “in clear breach of the GFAP.” Quite the opposite is 

true. The RS is insisting upon restoration of the legal rights of its citizens and its legally elected 

and appointed authorities in precisely the manner prescribed by international law. It is good 

evidence of how far from rule-of-law standards the High Representative’s exercise of authority 

has brought BiH that the Special Report could “determine” that the formal and peaceful assertion 

of rights under the DPA by the RS could constitute a breach of that treaty.  

44. It is extraordinary that the High Representative takes the position that Annex 10 and 

Security Council Resolutions censor a party to the DPA, and its citizens, from expressing their 

views regarding fundamental aspects of the DPA. It is even more extraordinary when one 

considers both that the High Representative was created by the RS (and the other parties to 

Annex 10) and that the matters of highest priority in the civilian implementation of the DPA, 

namely the protection of political and human rights, are the very subjects of the planned 

referendum. 

IV. Republika Srpska’s planned referendum is protected by the BiH Constitution, the 

DPA, and international law. 

A. The BiH Constitution gives priority to the protection of human, political and 

civil rights and fundamental freedoms over all other law. 

45. Article II.2 of the BiH Constitution provides: “The rights and freedoms set forth in the 

European Convention for the Protection of Human Rights and Fundamental Freedoms and its 

Protocols shall apply directly in Bosnia and Herzegovina. These shall have priority over all other 

law” (emphasis added). All BiH courts and institutions—and international organizations in their 

relations with BiH—must recognize the priority of the protections granted by the European 

Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols 

and the other human rights agreements in Annex 1 to the Constitution.  

B. The RS has the express right and obligation to uphold this principle and 

protect its citizens’ rights.  

46. Article II.1 of the Constitution states, “Bosnia and Herzegovina and both entities shall 

ensure the highest level of internationally recognized human rights and fundamental freedoms.” 

(Art. II.1) Section 6 of Article II places responsibility explicitly and directly upon “all courts, 

agencies, governmental organs, and instrumentalities operated by or within the entities” to 

implement the human rights and fundamental freedoms recognized in Article II. This 
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responsibility obviously includes how citizens within the RS are treated by the judicial systems 

to which they are subject. 

C. Any attempt to suppress a referendum designed to ascertain the public’s 

views dealing with public institutions and the High Representative would 

violate Article II.  

47. Citizens throughout BiH, including in the RS, have a right under Article II to express 

their opinions on the performance and legality of all the institutions governing them, to call for 

reform or abolition of such institutions, and to request their Entity government to take any related 

action within the government’s legal competence.  

48. Any attempt to suppress a referendum designed to ascertain the public’s views would 

violate the right to free expression as guaranteed by Article 10 of the European Convention on 

Human Rights and Article 19 of the International Covenant on Civil and Political Rights 

(ICCPR). It would also deny citizens their right to “take part in the conduct of public affairs” as 

recognized by Article 25 of the ICCPR.  

49. The planned referendum is protected by Article II as a peaceful and legally structured 

mechanism for freedom of expression by RS citizens of their views and opinions dealing with 

public institutions and the High Representative. 

D. The planned referendum requires heightened protection because of the 

subject matter involved.   

50. The question of the referendum involves the High Representative’s exercise of 

legislative, judicial, and executive functions that directly affect human, political, and civil rights 

and fundamental freedoms of RS citizens. Heightened protection is particularly warranted 

because the High Representative has prevented any challenge to his actions and punished 

citizens who have opposed them without due process, as discussed in more detail above. 

Preventing it would block one of the few means for citizens to express their political views 

regarding the High Representative’s actions without fear of reprisal.  

51. As referenced above, a 2007 order of the High Representative, which has not been 

rescinded, forbids any proceeding before the Constitutional Court or any other court that “takes 

issue in any way whatsoever with one or more decisions of the High Representative.” When 

accused of violating human rights, he has acted similarly. In 2007, the High Representative 

asserted in a case before the European Court of Human Rights that his actions are not reviewable 

by the European Court or the court of any state.14 In his Special Report, the High Representative 

states that there are fifty laws that he has imposed by decree on the RS alone.15 The High 

Representative has imposed 45 amendments to the RS Constitution by decree. He states in his 

Special Report that his laws imposed cannot be amended or repealed, unless they are adopted by 

the parliament. But in his orders decreeing laws, he also has expressly mandated that the 

respective parliaments must adopt his laws without amendment—something the Special Report 

                                                 
14 Written Observations on Behalf of the High Representative in Berić v. BiH, 16 June 2006.  

15 Special Report paragraph 16. 
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fails to disclose. In this way, the High Representative changed and amended Annex 4–the BiH 

Constitution—without any authority to do so. After the forced enactment of the changes and 

amendments by the BiH Parliament, Bosniak political parties refused to give any serious 

consideration to the unconstitutionality of the laws enacted in that way, but maintained that BiH-

level institutions are permanently granted these competencies, although the procedure for 

amending the Constitution as an international treaty was not observed. 

52. The obligations of the RS (as with all governments and institutions within BiH) to give 

priority and ensure the protection of human and political rights above all other law, under Article 

II, apply to protecting its citizens from political and human rights violations of the High 

Representative.   

E. The planned referendum is supported by applicable international law. 

53. Because the BiH Constitution is one of the annexes of the DPA, which have the status of 

international treaties, the Constitutional protections and rights discussed above are equally 

protections and rights guaranteed by international law applicable to BiH and the Entities as 

signatories. The language, object, and purpose of the DPA recognize the sovereignty of BiH, the 

extensive autonomy of the two Entities, the establishment of a democratic government, and the 

enforcement of the full extent of internationally recognized human and political rights for all 

citizens. 

F. The planned RS referendum concerns issues in the competence of the RS as 

an Entity. 

1. The abuse of mandate of the High Representative is an Entity issue.   

54. The Entities were parties to Annex 10 of the DPA, which created the High 

Representative, and established the scope of its limited authority. As a major element of the 

democratic government structure of BiH, the RS may take any action not prohibited by a valid 

law to protect Entity competencies, particularly, as here, where the High Representative assumes 

legislative, executive, or judicial functions reserved for BiH or the Entities under the applicable 

constitutions. Furthermore, protecting the human and political rights of RS citizens related to the 

High Representative or otherwise is within the competence of the RS. As discussed above, 

Article II.1 of the BiH Constitution requires the RS to “ensure the highest level of internationally 

recognized human rights and fundamental freedoms.” 

2. Judicial powers are also within the Entity competencies.  

55. The BiH Constitution explicitly states, “All governmental functions and powers not 

expressly assigned in this Constitution to the institutions of Bosnia and Herzegovina shall be 

those of the Entities.”16 The BiH Constitution carefully enumerates the competencies of BiH, 

none of which—other than the BiH Constitutional Court—include judicial matters. Thus, judicial 

matters are in the competence of the Entities. 

                                                 
16 BiH Constitution, Article 3(a) (emphasis added). 
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56. This includes matters of the BiH Court and Prosecutor’s Office for at least three reasons.  

First, the BiH Court and Prosecutor’s Office were not legitimately created BiH institutions. As 

the International Crisis Group pointed out in a 2014 report: 

The fate of the Court of Bosnia Herzegovina, the state court, shows 

how state building can go wrong. Dayton allotted judicial matters 

to the entities, apart from a state Constitutional Court. In 2000, the 

PIC ordered Bosnia’s leaders to create a state court; when the 

legislature did not, OHR imposed a law creating the Court of 

BiH.”17 

57. As explained above, the High Representative has never had the legal authority to impose 

laws on BiH. Despite this, the High Representative established the BiH Court and Prosecutor’s 

Office through decrees. According to the High Representative’s 2000 decree imposing the Law 

on Court of BiH, the law was to remain in effect “until such time as the Parliamentary Assembly 

of Bosnia and Herzegovina adopts this Law in due form, without amendments and with no 

conditions attached.”18  

58. The BiH Parliamentary Assembly’s eventual adoption of the law according to the High 

Representative’s strict instructions was essentially meaningless, especially because it came at a 

time when the High Representative was routinely issuing decrees removing politicians from 

office, banning them from public employment, seizing travel documents, and freezing bank 

accounts.  

59. In addition, the BiH Parliamentary Assembly lacked the authority to enact the laws on the 

BiH Court and Prosecutor’s Office because, as explained above, judicial matters apart from the 

Constitutional Court are constitutionally reserved to the Entities. 

60. Second, actions of the BiH Court and Prosecutor’s Office directly affect citizens of the 

RS. The BiH Court and Prosecutor’s Office have often used Entity-law charges as a political 

weapon against high officials. There is significant evidence, [as discussed below,] of numerous 

activities of the BiH Court and Chief Prosecutor which affect RS citizens and are within the 

jurisdiction of the Entities and contrary to recognized standards of justice and the rule of law. 

There is also significant evidence of ethnic discrimination by the BiH Court and Chief 

Prosecutor’s office contrary to applicable political and human rights law. Thus, because actions 

by the BiH Court and Prosecutor’s office have, inter alia, encroached illegally upon the judicial 

powers granted to the Entities, actions of the BiH Court and Prosecutor’s Office are also within 

the competence of the RS. 

61. Third, even if the BiH Court and Prosecutor’s Office were considered to have been 

legitimately created and not in violation of political and human rights of RS citizens, which is 

not the case, the activities of these institutions would still be within RS competence. The reason 

for this is obvious and is based upon the primary foundation of the BiH state, set out in the 

                                                 
17 International Crisis Group, Bosnia’s Future, 10 July 2014, p. 27 (emphasis added). 

18 Decision imposing the Law on the State Court of BiH, Office of the High Representative, 12 Nov. 2000 (emphasis 

added). 
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Constitution, i.e., that BiH is a democratic state where governance is based upon the rule of law. 

The BiH Court and Prosecutor’s Office are established by BiH laws. These laws are subject to 

amendment and the institutions they create are subject to reform and, if necessary, abolition 

through the various processes spelled out in the Constitution and other laws. Indeed, the entire 

judicial system of BiH is currently under a process of examination and reform as part of 

negotiations with the EU for accession. The interest of citizens of the RS to express their views 

on these matters in an effective way, by instructing their government to take appropriate action, 

is obvious. It is equally obvious that if the High Representative is successful in blocking or 

otherwise manipulating the range of views on these reforms that may be heard in the reform 

process, effective reform will be prevented. The institutions illegally established by the High 

Representative will be made immune from the democratic process of governance established by 

the BIH Constitution. 

62. It is constitutional and appropriate for the RS to hold this referendum as a forum for 

citizens to express their opinions about institutions that wield power over them. This is especially 

true of institutions having been imposed by the High Representative—rather than created by 

their representatives through the legitimate legislative process.  

V. The High Representative intentionally mischaracterizes the purposes and 

consequences of the planned referendum. The referendum is an effort to use a 

legally established mechanism of democratic governance to lawfully and peacefully 

press for reform of dysfunctional and discriminatory government institutions and 

powers put in place illegally. 

63. The Report attempts to depict the referendum as part of a scheme intended to bring about 

the “dissolution” of BiH and risks the “disintegration” of the country. This is a gross 

mischaracterization of Republika Srpska’s purposes in holding the referendum and the results of 

doing so.  

64. As President Dodik wrote in his July letter about the referendum to members of the 

international community: 

. . . I would like to make clear several related positions of 

Republika Srpska 

First, Republika Srpska remains committed to continuing the 

European Union Structured Dialogue on Justice established several 

years ago by agreement between Republika Srpska and EU leaders 

to address serious problems in the justice system of Bosnia and 

Herzegovina. 

Second, Republika Srpska’s leadership is fully committed to the 

effort that many in the international community and here in BiH 

have called for to reform government institutions to make them 

more efficient and responsive to the needs of citizens. Our 

government will continue its cooperative efforts with the EU and 

other experts to press for reforms that will strengthen our economy 
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and broaden our cooperation with other states in the region and 

with the wider international community. 

Third, the referendum is not intended in any way to challenge the 

territorial integrity of Bosnia and Herzegovina but to strengthen 

Dayton Agreement and solutions envisaged by that agreement. 

65. As explained below, far from being an attack on BiH’s sovereignty and territorial 

integrity, the referendum is part of the RS’s efforts to reform laws and institutions to address 

serious problems and improve governance.  

A. The referendum is not an attack on the sovereignty or territorial integrity of 

BiH. 

66. The High Representative’s Report alleges that the RS’s referendum is a “direct attack on 

the sovereignty of the state of Bosnia and Herzegovina.” But the High Representative fails to 

explain how ascertaining the views of citizens about laws and institutions imposed on them by a 

foreign diplomat constitutes such an attack. As Republika Srpska has made abundantly clear, the 

referendum does not call into question BiH’s sovereignty or territorial integrity. As President’s 

Dodik’s July letter to the international community emphasized, “the referendum is not intended 

in any way to challenge the territorial integrity of Bosnia and Herzegovina . . . .” 

B. The referendum will not undo all the laws and institutions that the High 

Representative has imposed.  

67. The planned referendum will not result in the undoing of all the laws and institutions the 

High Representative has imposed on BiH during the last 20 years. That is not the intention of the 

RS, even though those laws and institutions were imposed unlawfully. The RS, however, is 

firmly committed to seeking reforms of all laws and institutions, including those imposed by the 

High Representative, on the basis of the following principles: compliance with the rule of law 

and political and human rights; efficiency and functionality; EU accession standards; and 

adherence to the BiH and RS constitutions.  

68. This position is evident in the RS’s participation in the Structured Dialogue for Justice, 

which continues today. In the Structured Dialogue, the RS has not sought the dissolution of the 

BiH Court and Prosecutors Office, despite their unlawful origins and conduct. Rather, the RS has 

pursued specific reforms to the laws governing these institutions. These include, for example, 

reforms to correct the Court of BiH’s practices of extending its jurisdiction to Entity laws, to 

require an independent court of second instance, and to ensure non-discriminatory and 

transparent practices in war crimes prosecutions, in order to bring these institutions in line with 

the principles stated above.  

69. The RS has both the right and the obligation to seek reforms through all legal means, 

including referenda, to achieve these objectives. There is no legal basis for the High 

Representative to claim that the laws and institutions imposed by his decrees are exempt from 

potential reforms by those political institutions and elected officials who have been  

constitutionally authorized and obligated to enact them. 
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C. Republika Srpska’s response to the results of the referendum will be 

consistent with law. 

70. The Report wrongly assumes that Republika Srpska will respond to the results of the 

referendum by taking illegal actions. There is no warrant for this assumption. Whatever actions 

Republika Srpska decides to take in response to the results of the referendum will be consistent 

with the BiH and RS Constitutions. The High Representative has wrongly condemned the RS for 

actions as a result of the referendum that he has not specified and which the RS has not taken. 

The referendum does not result in any decision; rather, it is a way for RS citizens to express their 

opinions—a right guaranteed in all democratic states. Thus, it cannot be claimed that holding the 

referendum constitutes a breach of the DPA. Under the RS Law on Referendum and Civic 

Initiative, it is only after a referendum has been held, within a six month period, that the RSNA 

is to enact decisions. This process of making relevant decisions will certainly be subject to 

discussions with the RS and BiH institutions. 

D. Republika Srpska is holding the referendum as part of its longstanding 

effort to reform the BiH justice system. 

1. Reforms are necessary to stop abuses by the BiH Court and 

Prosecutor’s Office. 

71. The planned referendum is an important and legitimate mechanism to support the RS’s 

efforts to reform laws and institutions, including reforming the BiH Court and Prosecutor’s 

Office. Rather than hold a similar referendum four years ago, the RS agreed to participate in a 

Structured Dialogue on Justice to achieve these specific reforms. After four years, however, there 

has yet to be a single change to any law or institution. While the RS continues to participate in 

good faith in the Structured Dialogue, it has the right and obligation to seek other legal means of 

reform, especially where serious violations of the BiH Constitution, including breaches of human 

and political rights, continue unabated. 

72. The EU’s Structured Dialogue on Justice has revealed a deeply flawed justice system at 

the BiH level with laws and practices that are incompatible with European standards and violate 

international agreements on human, civil, and political rights. Some of the BiH justice system’s 

deepest problems are described below. 

a) There is a decided bias against Serb victims of war crimes and 

in favor of the largest Bosniak party. 

73. There is significant evidence of ethnic discrimination by the BiH Court and Chief 

Prosecutor’s office. Such discrimination is a serious challenge to post-conflict reconciliation and 

the fundamental structure of BiH as established by the DPA and the BiH Constitution. War 

crimes must be tried and punished without regard to the ethnic group or political connections of 

their perpetrators and victims. The BiH Justice System has shown, instead, a consistent pattern of 

discrimination against Serb victims of war crimes and a penchant for acting according to the 

wishes of the Bosniak SDA party. This denies Serbs the equality before law to which they are 

entitled, and it undermines reconciliation.  



18 

 

74. The International Crisis Group has criticized the Prosecutor’s Office for its failure to 

prosecute some of the war’s worst war crimes against Serbs. Even U.S. Deputy Chief of Mission 

Nicholas M. Hill recently observed that the Chief Prosecutor is “largely believed to be heavily 

influenced by Bosniak political forces” and that there are “complaints that the prosecutor's office 

has too many strong-willed SDA acolytes on its staff.” Sarajevo’s Bosnia Times, recently 

analyzing whether the Prosecutor’s Office can “show that it is independent and impartial” by 

indicting Bosniak generals, asserted, “The question is only whether it can ask for and whether it 

will get a political ‘blessing’ from ruling Bosniak structures. That blessing first has to come from 

Bakir Izetbegovic.”19 

75. In 2012, a former international advisor to the BiH Prosecutor’s Office observed that 

many prosecutors there are highly reluctant to prosecute Bosniaks for crimes against Serbs and 

that they fail to vigorously pursue those cases. This failure is apparent in the BiH Prosecutor’s 

Office’s record. Out of 7,480 Serb civilian war deaths (as estimated by the ICTY), just ten have 

led to a final conviction in the Court of BiH.  

76. Some examples of the Prosecutor’s Office’s refusal to seek justice include: 

 its refusal even to investigate newly uncovered evidence—10,000 pages of 

documents submitted by a former Bosniak SDA member—linking the President of 

the BiH House of Representatives to complicity in crimes by the sadistic El Mujahid 

Detachment of the Army of the Republic of BiH’s (ARBiH) 3rd Corps; 

 its failure to seek justice for the ARBiH’s murder of 33 Serb civilians in the village of 

Čemerno, including women, children, and the elderly—despite evidence tying the 

crimes to specific individuals; 

 its obstruction of the BiH State Investigation and Protection Agency’s (SIPA) efforts 

to investigate Šemsudin Mehmedović, an SDA Member of the House of 

Representatives, over the illegal imprisonment and abuse of hundreds of Serb 

civilians in Tešanj, where Mehmedović was chief of police (the BiH Prosecutor’s 

office went so far as to prosecute SIPA Director Goran Zubac on dubious charges, 

with the SDA member of the BiH Presidency crowing, “[w]e will likely send [Zubac] 

to prison.”20);  

 its failure to prosecute ARBiH 5th Corps Commander Atif Dudaković for a series of 

grave war crimes, despite substantial evidence against him and the Prosecutor’s 

Office’s earlier promises that he would be indicted; and 

 its refusal to seek justice for well-established crimes against Serbs by the El Mujahid 

Detachment, such as its murder of 52 Serbs at a prison camp. El Mujahid members 

performed ritual decapitations of the victims, which 20 years later have become the 

standard practice of ISIS, which has appalled the world.  

                                                 
19 Ko Su Bakirovi 'Kurbani'? BOSNIA TIMES, 3 Aug. 2015. 

20 Izetbegovic: SDA must “win well” in elections, OSLOBOĐENJE, 27 Aug. 2014. 
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77. There must be an end to this serious breach of justice due to the failure of the BiH 

Prosecutor’s Office to discharge its duties without regard to ethnicity or political influence. 

b) The BiH Court and Prosecutor’s Office have unlawfully 

expanded their own jurisdiction. 

78. The BiH Court and Prosecutor’s Office have expanded their own jurisdiction through 

unlawful means, including by exploiting the vague provisions of Article 7.2 of the Law on Court 

of BiH to take jurisdiction over Entity-law charges essentially whenever they see fit. As the BiH 

High Judicial and Prosecutorial Council concluded in a 2014 study, in most of the relevant cases 

“the Court of BiH elaborates its expanded jurisdiction in very general, inconsistent terms and 

without specification, simply defining it without detailed explanation of the criteria of Article 7, 

paragraph (2) of the Law, while in a significant number of cases an explanation was not even 

given.” EU officials and experts have accepted that Article 7.2 and the Court’s practices in 

interpreting it are inconsistent with European standards on legal certainty and the principle of the 

natural judge. 

79. The BiH Court and Prosecutor’s Office have often used Entity-law charges as a political 

weapon against high officials. A recent case raising strong suspicions of such abuse came in 

April 2013 with the arrest of Federation of BiH (FBiH) President Živko Budimir, who had been 

at the center of a political struggle over attempts to reshuffle the FBiH Government. The 

Washington-based NGO Freedom House noted “broad concern that the charges are political.”21 

The Court of BiH took jurisdiction over the case despite the fact that the allegations related only 

to governmental corruption at the FBiH level, finding that the alleged offenses “by all means 

reflect on the dignity of the State of Bosnia and Herzegovina and its judicial system.” President 

Budimir was later released and the charges rejected, but only after spending weeks incarcerated 

and months in legal jeopardy. 

c) BiH justice institutions operate without transparency. 

80. The BiH justice system operates in an unacceptably nontransparent way, denying the 

public the information to which it is entitled and engendering mistrust. For example, the BiH 

Prosecutor’s Office recently refused to give a United Kingdom judge access to its investigations 

in order for her to conduct an Organization for Security and Cooperation in Europe (OSCE) 

analysis of war crimes investigations and prosecutions. Court of BiH halted the public release of 

all decisions in the autumn of 2012 and continues to withhold from the public all decisions 

except for war crimes verdicts. Last year, the Court even removed from its website its archive of 

its weekly activity reports, which are often the only way to determine what decisions the Court 

has taken.22   

d) The Court of BiH has failed to implement a European Court of 

Human Rights decision. 

                                                 
21 Freedom House, Nations in Transition 2014: Bosnia and Herzegovina, p. 131. 

22 Denis Dzidic, Bosnian Judiciary Closes War Crimes Files to OSCE, BIRN, 4 Sept. 2015. 
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81. The European Court of Human Rights’ decision in Maktouf v. BiH held that the Court of 

BiH violated the defendants’ human rights when it—following the Court’s longstanding 

practice—sentenced defendants using a new criminal code even though the code in effect at the 

time of the crimes could have resulted in a shorter sentence. The Court of BiH has resisted, in 

many ways, implementing the Maktouf decision. For example, it has dismissed motions to 

reopen cases in which Maktouf was indisputably violated. It has also violated defendants’ rights 

in new decisions since Maktouf and has done nothing to correct its longstanding violation of 

defendants’ rights in past cases.  

2. The High Representative has prevented any legal recourse or review 

of his actions. 

82. As explained elsewhere in this document, the High Representative has prevented all legal 

review of his decrees and other actions, whether in the BiH Constitutional Court, the European 

Court of Human Court of Rights, or anywhere else. He has mandated obedience to all laws 

promulgated by order without the right of representatives elected by the people to amend them.  

The proposed referendum provides a much weaker, yet important, substitute for the basic 

protections against abuse of power and bad policies, which are provided by legal review and 

parliamentary action found in democratic societies governed by the rule of law.. Where the High 

Representative is not subject to election by those subject to his asserted powers, and thus not 

accountable to an electorate able to express their views or to replace him by vote, the proposed 

referendum is even more vital. The High Representative seeks to prevent the referendum so as to 

ensure he is entirely above the law and unaccountable. If the referendum were somehow 

prohibited, what meaningful recourse would be left for the citizens to try to protect their 

political, civil and human rights related to the High Representative? 

3. Republika Srpska is continuing to pursue reform through the 

Structured Dialogue. 

83. The RS has participated in good faith for more than four years in the Structured Dialogue 

on Justice to seek reform, but not a single legislative change has resulted to correct violations of 

the BiH Constitution and EU standards. The Structured Dialogue, however, has recently shown 

more promise. At the most recent Structured Dialogue meeting on 10 September 2015, 

representatives of BiH, Republika Srpska, the Federation, and Brčko District signed a protocol 

establishing a framework for some much-needed judicial reforms. One important reform 

foreseen in the protocol would limit the Court of BiH’s criminal jurisdiction to cases brought 

under BiH law—a change that would resolve RS and EU concerns about the court’s arbitrary 

jurisdictional practices. Another key reform would establish a higher court to take appeals from 

the Court of BiH (the Court of BiH currently acts as its own court of appeal—flagrantly violating 

European judicial standards). As the next step in the Structured Dialogue, draft legislation will be 

discussed at a TAIEX seminar on 1-2 October in Sarajevo. 
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4. The planned referendum is an important and legitimate mechanism to 

support the RS’s efforts to reform institutions that have a direct 

adverse impact upon RS citizens. 

84. As an expression of public opinion, the referendum may properly and legally have an 

impact upon government action. There is widespread support within BiH for reform of various 

institutions illegally imposed by the High Representatives, yet reforms have been blocked by the 

very parties challenging the referendum. The referendum is a reasonable and legally protected 

means for citizens to facilitate and expedite reform efforts.  

85. The referendum is a way in which the RS Government is upholding its obligation, under 

Article II, Section 1, of the BiH Constitution to “ensure the highest level of internationally 

recognized human rights and fundamental freedoms to its citizens” as it seeks to use the 

referendum to bring about reforms needed to protect these rights and freedoms. 

86. It is legal and appropriate for the RS to hold this referendum as a forum for citizens to 

express their opinions about institutions that wield power over them despite having been 

imposed by the High Representative—rather than created by their representatives through the 

legitimate legislative process—in flagrant violation of the BiH Constitution. 
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